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Presidential  Documents 


Association  on  the  following  carriers:  such  witnesses  as  it  may  deem  ap> 
Pan  American  World  Airways,  American  propriate. 

AwS  ='■  department. 

and  agencies  of  the  Federal  Government 

nnfpH  nf  are  authorized  and  directed  to  cooper- 

posed  of  three  public  members  who  are  commission  in  its  work  and 

NatSi^toslnger.CTi^^';  pJSS  {“  the  eoinmlmlon  wlto  such  to- 

Richard  Lester  and  Professor  J.  Keith  fo^aUon  and  assistance,  not  inconstet- 
j^^ann.  .  ^aw,  as  it  may  require  in  the 

_  •  ,  ,  ,  *  ,  performance  of  its  duties. 

Sec.  2.  The  commission  is  author¬ 
ized  and  directed  to  investigate  and  to  Sec.  4.  The'  chairman  and  members 
inquire  into  such  issues  with  the  ob-  of  the  commission  shall  receive  sucb 
jective  of  making  a  report  to  the  Presi-  compensation  and  expense  allowances  as 
dent,  including  its  findings  and  recom-  the  President  shall  hereafter  fix,  in  s 
mendations  with  respect  thereto  and  manner  to  be  hereafter  determine, 
assisting  in  achieving  an  amicable  JoHHP.KEramT 

settlement  and  agreement  with  respect 
to  such  issues  involving  the  above-men-  The  White  House, 
tioned  parties.  In  connection  with  its  February  21,1961. 

inquiry,  the  commission  is  authorized  to  [pji,  doc.  61-1708;  FUed,  Peb.  23,  1961; 
hold  such  public  hearings  and  to  hear  -  I2:i7pjn.]  .  . 


Executive  Order  10921 

ESTABLISHING  A  COMMISSION  TO 
INQUIRE  INTO  A  CONTROVERSY 
between  certain  air  CARRIERS 
AND  CERTAIN  OF  THEIR  EM¬ 
PLOYEES 

By  virtue  of  the  authority  vested  in  me 
as  President  of  the  United  States,  it  is 
ordered  as  follows: 

Section  1.  There  is  hereby  established 
a  Presidential  commission  to  consider 
differences  that  have  arisen  regarding 
the  performance  of  the  fiight  engineer’s 
function,  the  job  security  of  employees 
performing  such  function,  and  related 
representation  rights  of  the  unions, 
namely,  the  Plight  Engineers  Interna¬ 
tional  Association  and  the  Airlines  Pilots 


Rules  and  Regulations 


Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  II — National  Bureau  of  Stand¬ 
ards,  Department  of  Commerce 

SUBCHAPTER  A — TEST  FEe' SCHEDULES 

PART  201— ELECTRICITY 

In  accordance  with  the  provisions  of 
section  4  (a)  and  (c)  of  the  Administra¬ 
tive  Procedure  Act.  it  has  been  found 
that  notice  and  hearing  on  these  sched¬ 
ules  of  fees  are  unnecessary  for  the  rea¬ 
son  that  such  procedures,  because  of  the 
nature  of  these  rules,  serve  no  useful 
purpose.  These  changes  are  effective 
from  February  13,  1961. 

1.  Part  201  is  revised  to  read  as  follows: 

Note:  The  calibration  service  covered  by 
this  part  Includes  the  determinations  of  the 
corrections  for  standard  electrical  measwing 
apparatus  and  their  range-extending  auxil¬ 
iaries  used  at  power  and  audio  frequencies 
(i.e.,  up  to  30  kc/s) . 

The  National  Bmeau  of  Standards  does 
not  test,  except  occasionally  for  other  agen¬ 
cies  of  the  Federal  Government,  electrical 
devices  or  supplies  not  directly  related  to  the 
field  of  measiuement.  Tests  of  power  trans¬ 
formers,  motors,  generators,  relays,  wiring, 
appliances,  etc.,  should  not  be  requested. 

The  National  Bureau  of  Standards  does  not 
calibrate  portable  self-contained  test  equip¬ 
ment  having  relatively  low  accuracy  such  as 
portable  potentiometers,  resistance  test  sets, 
and  double-bridge  ohmmeters.  The  accu¬ 
racy  of  these  devices  is  such  that  a  complete 
detailed  determination  of  corrections  is  not 
economically  feasible.  Apparatus  of  this 
type  may  be  spot-checked  by  measuring 
known  voltages  or  resistances  with  them. 
Adequate  calibration  services  of  this  t3rpe  can 
be  obtained  from  a  number  of  commercial 
testing  laboratories. 

Resistance  Measubements 

PRECISION  WIRE-WOUND  RESISTANCE  STANDARDS 
AND  APPARATUS 

Sec. 

201.100  General. 

201.101  Precision  standard  resistors. 

201.102  Precision  resistance  apparatus. 

RESISTANCE  STANDARDS  OTHER  THAN 
WIRE-WOUND 

201.103  Multi-megohm  resistors. 

Inductance  and  Capacitance 
Measurements  ■ 

201.104  Standard  inductors. 

201.105  Standard  capacitors;  tests  with  al¬ 

ternating  current. 

Electrochemistry 
201 .20 1  Standard  cells. 

Electrical  Instruments 

201.300  General. 

201.301  Standard  resistors  for  current  meas¬ 

urement. 

201.302  D-C  ammeters,  milllvoltmeters  and 

voltmeters. 

201.303  A-C  and  AC-DC  ammeters,  volt¬ 

meters  and  thermal  converters. 

201.304  D-C  and  A-C  kilovoltmeters  (up  to 

100  kv). 

201.306  Wattmeters. 


Sec. 

201.307  Watthour  meters. 

201.309  Current  transformers. 

201.310  Voltage  (potential)  transformers. 

201.311  Volt  boxes  (fixed  ratio  voltage  di¬ 

viders). 

201.312  Instrument  transformer  compara¬ 

tors  (testing  sets). 

Magnetic  Measurements 

201.400  General. 

201.401  General  magnetic  measurements; 

normal  induction  and  hysteresis. 

201.402  Magnetic  materials;  alternating- 

current  permeability  and  core 
loss. 

201.403  Magnetic  testing  apparatus;  mutual 

inductors,  search  coils  and  fiux- 
meters. 

Dielectric  Measurements 
201.500  Dielectric  constant,  power  factor. 

Authority:  |§  201.100  to  201.403  issued  un¬ 
der  sec.  9,  31  Stat.  1450,  as  amended;  15  UB.C. 
277.  Interprets  or  applies  sec.  7,  70  Stat.  959; 
15  U.S.C.  275a. 

Resistance  Measurements 

INVOLVING  PRECISION  WIRE-WOUND 
RESISTORS 

§  201.100  General. 

In  general,  §§  201.101  and  201.102 
apply  only  to  apparatus  embodying  the 
following  essential  features: 

(a)  The  resistance  material  should 
have  a  low  temperature  coefficient, 
should  not  change  its  resistance  appre¬ 
ciably  with  time,  and  for  low-values 
coils  should  have  a  small  thermoelectric 
power  against  copper. 

(b)  All  wire  standard  resistors  and 
the  more  important  section  of  resistance 
apparatus  for  use  in  d-c  circuits  should 
be  wound  on  metal  or  ceramic  supports, 
preferably  in  a  single  layer.  Electrical 
connections  to  the  resistance  material 
should  be  brazed  in  all  cases  in  which  the 
total  resistance  is  less  than  1,000  ohms. 
The  resistance  material  should  be  pro¬ 
tected  against  oxidation  and  other 
chemical  action  and  should  be  annealed 
or  aged  by  baking  after  winding. 

(c)  Precision  standard  resistors  should 
be  so  adjusted  as  to  give  an  accuracy  of 
at  least  0.02  percent  without  corrections. 
Precision  resistance  apparatus  should  be 
adjusted  within  0.05  percent  of  nominal 
value. 

(d)  Because  comparatively  rapid 
changes  in  resistance  take  place  in  new 
apparatus,  it  is  not  advisable  to  calibrate 
new  or  repaired  apparatus  until  at  least 
two  months  after  the  resistors  have  been 
annealed  and  adjusted.  Precision  appa¬ 
ratus.  known  to  be  new,  will  be  held  in 
the  laboratory  (in  the  absence  of  other 
instructions)  for  at  least  a  month,  when 
the  measurements  will  be  repeated  to 
determine  the  drift  in  value,  if  any.  No 
extra  charge  is  made  for  these  later 
measurements.  However,  if  not  so  held, 
or  if  measurements  indicate  instability 
a  report  rather  than  a  certificate  will 
usually  be  issued. 


(e)  Unless  otherwise  stated,  the  tests 
listed  are  generally  made  using  a  direct 
current  of  such  magnitude  as  to  cause 
only  a  negligible  heating  of  the  resist¬ 
ance  material.  Calibrations  of  standard 
resistors,  bridges  and  decade  resistors 
consist  of  determinations  of  the  resist¬ 
ance  of  the  standards  or  of  the  resistance 
of  the  elements  of  the  bridges  or  similar 
apparatus  ‘  from  which  values  corre¬ 
sponding  to  all  possible  readings  can  be 
computed.  Measurements  of  potenti¬ 
ometers  consist  of  determinations  from 
which  the  ratios  of  the  resistances  corre¬ 
sponding  to  all  possible  readings  can  be 
computed.  Precision  standard  resistors 
are  ordinarily  measured  at  a  temperature 
of  25“  C.,  while  resistance  apparatus  is 
measured  at  room  temperature,  usually, 
from  22“  to  25“  C. 

§  201.101  Precision  standard  resistors. 

Standards  of  1  ohm  and  less  of  the 
precision  type  provided  with  amalgam¬ 
ated  current  terminals  and  designed 
for  oil  immersion  must  be  of  the  four- 
terminal  type,  that  is,  must  have  both 
current  and  potential  terminals.  The 
resistance  of  each  standard  will  be  given 
to  as  many  figures  as  are  significant  at 
the  time  of  measurement  and  will  be 
certified  to  an  accuracy  designed  to  indi¬ 
cate  the  degree  of  dependence  which 
may  ordinarily  be  placed  on  the  standard 
for  a  period  of  one  year.  The  certified 
accuracy  will  vary  from  0.0002  percent  to 
0.01  percent  depending  on  the  nominal 
value  of  the  standard,  its  tsrpe,  age,  and 
previous  history.  Well-aged  standards 
in  good  condition  having  nominal  values 
in  the  range  0.001  ohm  to  10,000  ohms 
will  usually  be  certified  to  0.002  percent 


Item  Description  Fee 


201.101a  Determination  of  resistance  in  oil 
bath  at  25“  C.  For  all  standards 
having  resistances  in  the  range 
0.0001  to  100,000  ohms,  inclusive, 
provided  they  are  adjusted  within 
0.05  percent  of  a  nominal  value 
which  is  itself  a  decimal  multiple 

(or  submultiple)  of  1  ohm .  $20.00 

201. 101b  Determination  of  resistance  in  oil 
bath  at  25“  C.  For  odd-valued 
standards  not  falling  within  the 

scope  of  item  201.101a .  30.00 

201. 101c  Measurement  of  resistance  in  oil 
bath  at  20,  25,  and  30“  C.,  and  de¬ 
termination  of  temperature  coef¬ 
ficient.  Such  measurements  are 
made  only  when  it  is  shown  that 
the  small  changes  in  resistance  re¬ 
sulting  from  necessary  variations 
of  the  temperature  from  25°  C.  are 

of  importance .  75.00 

201.  lOlz  For  special  calibrations  not  covered 
by  the  above  schedule,  advance 
arrangements  must  be  made.  Fees 
will  be  charged  dependent  on  the 
time  involved  in  making  a  calibra¬ 
tion. 


§  201.102  Precisions  resistance  appa¬ 
ratus. 

Corrections  pertinent  to  apparatus  of 
suitable  quality  submitted  under  this 
section  will  ordinarily  be  determined  to 
such  an  accuracy  that  results  obtained 
with  the  apparatus  may  be  relied  upon 
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to  0.01  percent  for  a  period  of  one  year. 
Calibrations  will  be  made  at  room  tem¬ 
perature,  usually  22“  to  25“  C. 

Description  Fee 


oni  102a  '  Precision  decade  and  plug  boxes, 

'  ■  I  calibration  and  certification  of 
I  corrections  for  decades  not  ex¬ 
ceeding  10,000  ohms  per  step: 

I  (1)  First  point  in  each  box .  $10. 00 

!  (2)  Each  additional  point  in  same 

resistance  box .  3. 00 

■)01  102b  Megohm  box,  10  sections  each 
100,000  ohms— calibration  and 

certification  of  corrections .  100. 00 

201  102c  Wire-wound  0.1  to  100  megohm 
boxes  with  10  equal  sections— cal¬ 
ibration  and  certification  of  value 

with  all  sections  in  parallel .  30. 00 

201  102d  Precision  Wheatstone  and  calori¬ 
metric  bridges  o/  all  kinds— calibra¬ 
tion  and  certification  of  corrections.  260. 00 
201  102e  Potentiometers,  minimum  steps  10 
microvolts  or  more — calibration 

and  certification  of  corrections .  150. 00 

201. 102f  Potentiometers,  minimum  steps  less 
than  •  10  microvolts— calibration 

and  certification  of  corrections .  270. 00 

201. 102g  Kelvin  bridge  ratio  box— calibration 

and  certification  of  corrections .  00. 00 

201. 102h  Double  ratio  set  for  Kelvin  bridge, 
with  double  set  of  fixed  and  vari¬ 
able  arms— calibration  and  certi¬ 
fication  of  corrections .  255. 00 

201. 102z  For  special  tests  not  covered  by  the 
above  schedule,  advance  arrange¬ 
ments  must  be  made.  Fees  will 
be  charged  dependent  on  the  time 
Involved  in  making  the  tests. 


RESISTANCE  STANDARDS  OTHER  THAN 
WIRE-WOUND 

§201.103  Multi-megohm  resistance 
standards— except  wire-wound. 

Measurements  made  on  resistors  sub¬ 
mitted  under  this  section  are  accurate  to 
0.1  percent  at  the  time  of  test  if  nominal 
values  are  in  the  range  10*  to  10'*  ohms; 
for  higher-valued  resistors  the  accuracy 
is  0.5  percent.  In  order  that  the  reported 
results  be  of  significance  it  is  necessary 
that  standards  submitted  for  tests  be 
made  of  suitable  materials  processed  in 
such  a  manner  that  resistance  values  do 
not  change  rapidly  with  time.  They 
should  be  so  constructed  and  treated  that 
the  effect  of  relative  humidity  is  mini¬ 
mized.  The  resistance  of  these  stand¬ 
ards  usually  depends  on  the  magnitude 
of  the  applied  voltage;  the  test  voltage 
should  therefore  be  specified.  Each  re¬ 
sistor  should  have  an  identifying  number 
engraved  on,  or  permanently  attached  to 
it.  Reports  of  test,  not  certificates,  will 
be  issued. 


Item  Description  Fee 


201. 103a  Determination  of  resistance  of  a  re¬ 
sistor  at  1  voltage  (1.5  to  250  volts) 
at  room  temperature  (23°  C.)  and 
humidity  (50%  R.H.  or  less)  when 
the  resistor  has  a  nominal  value 

between  10»  and  10>»  ohms .  $20. 00 

201. 103b  Determination  of  resistance  of  a  re¬ 
sistor  at  1  voltage  (1.5  to  250  volts) 
at  standard  laboratory  tempera¬ 
ture  (23°  C.)  and  humidity  (50% 

R.H.  or  less)  when  the  resistance 
Is  higher  than  10'“  ohms  but  the 
current  involved  is  not  less  than 

10"**  ampere .  30. 00 

201. 103c  Determination  of  resistance  of  a  re¬ 
sistor  at  each  voltage  (1.5  to  250 
volts)  at  standard  laboratory  tem¬ 
perature  (23°  C.)  and  humidity 
(60%  R.H.  or  less)  when  the  cur¬ 
rent  Involved  Is  less  than  lO"'*  am- 
pere  but  not  less  than  10"*’  ampere.  40. 00 
201. 103z  For  special  tests  not  covered  by  the 
above  schedule,  advance  arrange¬ 
ments  must  be  made.  Fees  will  be 
charged  dependent  on  the  time  In¬ 
volved  In  making  the  test. 


INDUCTANCE  AND  CAPACITANCE 
MEASUREMENTS 

Note:  Tests  at  radio  frequencies  are  per¬ 
formed  at  the>  NBS  Boulder  Laboratories, 
Boulder,  Colo. 

§  201.104  Standard  inductors. 

(a)  Inductors  for  use  in  a-c  bridges 
are  ordinarily  tested  at  100,  400,  1000, 
or  10,000  cps  dt  a  room  temperature  of 
24“  C.  and  a  relative  humidity  of  50 
percent  or  less.  Measurements  at  10,000 
cps  are  limited  to  standard  inductors  of 
value  0.1  henry  or  less.  Most  inductors 
used  at  60  cps  can  be  tested  at  100  cps 
since  the  variation  of  inductance  with 
frequency  in  this  range  is  usually  negli¬ 
gible.  Purchase  orders  should  state 
which  frequency  or  frequencies  are  to  be 
used  for  calibration  purposes.  A  metal 
encased  standard  is  calibrated  with  the 
case  connected  to  the  “low”  terminal  of 
the  inductor  unless  other  conditions  are 
specified.  Variable  inductors  used  as 
circuit  elements  in  laboratory  set-ups 
are  low-accuracy  devices  which  do  not 
come  within  the  purview  of  the  schedule 
and  should  not  be  submitted  for  cali¬ 
bration.  “Q”  values  are  not  supplied  for 
inductors  calibrated  under  this  schedule. 
Inductors  intended  for  use  as  “Q”  stand¬ 
ards  at  radio  frequencies  should  be 
referred  to  our  Boulder  Laboratories. 
Mutual  inductors  used  in  magnetic  test¬ 
ing  for  calibrating  ballistic  galvanom¬ 
eters  should  be  calibrated  with  direct 
current  under  item  201.403a. 

(b)  Accuracy:  Inductance  values  and 
accuracy  statements  given  in  certificates 
depend  upon  three  factors:  (1)  The  ac¬ 
curacy  of  the  comparison  of  the  custom¬ 
er’s  inductor  with  the  national  work¬ 
ing  standards  of  inductance;  (2)  the 
uncertainty  in  the  derivation  of  the  unit 
of  inductance  which  is  embodied  in  the 
national  working  standards;  (3)  prob¬ 
able  •stability  of  the  inductor  tested.  In 
general,  inductance  values  will  be  given 
to  as  many  significant  figures  as  are 
justified  at  the  time  of  measurement  and 
are  indicative  of  the  precision  or  repeat¬ 
ability  of  the  comparisons  made  at  the 
NBS  on  the  date  of  test.  The  accuracy 
figure  stated  takes  into  account  factors 
in  subparagraphs  (2)  and  (3)  of  this 
paragraph.  This  figure  will  vary  from 
0.03  percent  to  0.2  percent  depending 
upon  the  nominal  value  of  the  inductor, 
and  the  frequency  employed.  It  is  ex¬ 
pected  that  the  inductance  value  given 
will  be  reliable  to  the  accuracy  stated  for 
a  period  of  at  least  one  year  from  the 
date  of  calibration. 

(c)  Inductors  can  usually  be  shipped 
safely  express  but  should  be  carefully 
packed  to  avoid  damage  to  the  coil 
fastenings  and  terminals. 


Item 

Description  j 

1 

Fee 

201.104a 

Determination  of  self  or  mutual  in-  1 
ductance  of  a  fixed  inductor  with  j 
non-magnetic  core  at  one  fre-  j 
quency,  100,  400,  1,000,  or  10,000 

cps . . . ! 

$2.-i.00 

201.104b 

Determination  at  an  additional  fre¬ 
quency  100,  400,  1,000,  or  10,000 
cps,  on  an  inductor  tested  under 

j  i.’i.on 

26l,104a . 

201.104Z 

For  special  caUbrations  not  covered 
by  the  above  schedule,  advance 
arrangements  must  be  made.  Fees, 
will  be  charged  depending  upon 
the  nature  of  the  calibration. 

(a)  Calibrations  are  ordinarily  per¬ 
formed  at  65,  100,  400,  1,000,  and  10,000 
cps  with  an  ambient  temperature  of 
about  24“  C.  and  a  relative  humidity  of 
50  percent  or  less. 

(b)  In  general  the  accuracy  stated  on 
the  certificate  or  report  is  set  by  the  per¬ 
formance  characteristics  of  the  capaci¬ 
tor  itself  and  is  sufficiently  broad  to  allow 
for  variations  in  the  stray  capacitance  at 
the  connectors,  variations  in  tempera¬ 
ture  of  a  few  degrees  C.,  considerable 
variation  in  relative  humidity  and  at¬ 
mospheric  pressure  and  frequency  devi-- 
ations  of  a  few  percent  from  the  stated 
test  conditions.  Over  the  above  fre¬ 
quency  range  and  in  the  capacitance 
range  from  0.01  pf  to  100  ^tf  the  available 
accuracy  usually  lies  in  the  range  0.1  to 
0.01  percent. 

(c)  The  capacitance  value  given  is  the 
equivalent  parallel  capacitance.  In  gen¬ 
eral  a  determination  of  the  equivalent 
parallel  conductance  with  high  accuracy 
is  not  feasible;  however,  for  solid  dielec¬ 
tric  capacitors  an  approximate  value  is 
given  without  additional  charge. 

Item  Description  Fee 

201.105a  Determination  of  eltber  direct  or 
(q-ounded  capacitance  of  a  fixed 
capacitor  or  1  section  of  a  subdi¬ 
vided  canadtor,  with  alternating 
current  at  1  frequency  from  those 
listed  above  (201.105) .  $26.00 

201.105b  Determination  of  eltber  direct  or 
grounded  capacitance  of  each  addi¬ 
tional  point  on  the  same  subdi¬ 
vided  capacitor  submitted  under 
item  201.105a. . . .  16.00 

201. 105z  For  special  calibrations  not  covered 
by  the  above  schedule,  advance 
arrangements  must  be  made. 

Fees  will  be  charged  dependent  on 
the  time  involved  in  making  the 
calibration. 


Electrochemistry 
§  201.201  Standard  cells. 

(a)  Unsaturated  type  cells  normally 
require  about  two  weeks  for- a  complete 
calibration.  The  cells  are  kept  in  a  ther¬ 
mally  insulated  cabinet  and  readings  of 
their  emf  are  taken  daily  for  a  period  of 
ten  days  after  the  values  have  become 
reasonably  constant.  If  the  emf  con¬ 
tinues  to  fluctuate,  or  is  abnormally  low, 
or  if  the  cell  shows  other  indications  of 
poor  quality,  a  report  is  issued  in  lieu  of 
a  certificate  and  the  nature  of  the  failure 
is  indicated.  Cells  of  the  unsaturated 
.type  are  not  likely  to  be  injured  by 
normal  transportation  (mail  or  express) , 
if  they  are  carefully  packed.  Shipment 
during  very  cold  weather  should  be 
avoided  because  of  the  possible  hazard 
from  freezing. 

(b)  Saturated  type  cells  should  be 
transported  by  messenger  because  they 
should  never  be  inverted.  It  is  desirable 
that  such  cells  be  kept  in  NBS  tempera¬ 
ture-controlled  oil  baths  where  they  are 
measured  for  a  period  of  several  weeks 
or  months  in  order  to  make  sure  that  the 
final  average  values  are  truly  represent¬ 
ative  of  the  high  accuracy  of  which  such 
saturated  cells  are  capable. 


1556 


RULES  AND  REGULATIONS 


Item 

DescripUoa 

Fee 

201.201a 

Cadmium  standard  cell  (unsator- 
ated  type),  detenninatioD  of  elee- 
tromotive  force  with  accuracy  of 

$20.00 

201  201b 

Cadmium  standard  cell  (saturated 
type),  measurement  of  the  first 
ceU  of  a  fjToup  at  a  fixed  tempera¬ 
ture  of  28*  C..  in  a  tbermoetatically 
controlled  oil  bath  or  at  a  fixed 
temperature  in  a  tbermoregulated 

40.00 

201.201c 

Each  additional  saturated  cell  of  a 

20.00 

201.201d 

Cadmium  standard  cell  (saturated 
type),  measurement  of  the  first 
ceQ  M  a  group  at  any  temperature 
b^ween  20*  C.  and  35*  C.,  except 
2^  C.,  in  a  thermostatically  con- 

48.00 

201.2016 

201.201Z 

Each  additional  cell  of  a  group  (at 
temperatures  between  20*  C.  and 
35*  C.,  except  28®  C.,  in  a  thermo¬ 
statically  controlled  oil  bath) . 

For  spediri  tests  not  covered  by  the 
above  schedule,  fees  will  be 
charged  dependent  upon  the  na¬ 
ture  of  the  test. 

24.00 

Electrical  Instruidstts 
§  201.300  General. 

(a)  NBS  ortUnarily  accepts  for  cali¬ 
bration  only  instruments  of  percent 
accuracy  class  or  better  (ASA  ^39.1)^ 
that  are  to  be  used  as  standards  for  test¬ 
ing  other  instruments. 

(b)  D-C  instruments:  All  standards 
lalx)ratories  should  be  equipped  with  a 
potentiometer  and  accessories*  for  ac¬ 
curate  d-c  measurements.  Because  of 
this  and  to  avoid  the  hazards  of  frequent 
shipment  of  delicate  instruments,  NBS 
accepts  d-c  instruments  for  test  only  in 
imusual  circumstances  and  by  advance 
arrangement.  It  is  recommended  that 
d-c  instruments  be  tested  by  the  user  in 
his  own  standards  laboratory. 

(c)  AC-DC  instruments:  (1)  Most  a-c 
instruments  in  accuracy  classes  %  per¬ 
cent  or  better  such  as  electrodynamic, 
electrostatic,  and  thermocouple  instru¬ 
ments,  and  thermal  converters  respond 
to  the  rms  value  and  can  be  used  on 
direct  as  well  as  alternating  current. 
They  are  best  tested  by  determining  their 
ac-dc  difference  and  then  making  peri¬ 
odic  reversed  d-c  tests.  Such  reversed 
d-c  tests  (made  by  taking  the  average 
for  the  two  directions  of  current  through 
the  instnunent)  can  in  most  cases  be 
carried  out  in  the  user’s  standards 
laboratory  with  a  potentiometer  and  ac¬ 
cessories.  Thus  NBS  accepts  such  in¬ 
struments  only  for  ac-dc  difference 
calibrations,  except  in  unusual  circum¬ 
stances  and  by  advance  arrangement. 

(2)  An  ac-dc  difference  test  consists 
of  determining  the  difference  between 
the  quantities  (current,  voltage  or 
power)  required  to  deflect  the  instru¬ 
ment  under  test  to  the  same  scale  point 
on  alternating  current  and  on  reversed 


^  0-39.1 — American  Standard  Require¬ 
ments  for  Electrical  Indicating  Instnunents, 
American  Standards  Association,  New  York 
City. 

■  When  a  large  nvimber  of  instruments 
must  be  tested  on  a  routine  basis,  the  use 
of  an  appropriate  digital  voltmeter  as  a 
reference  instrument  has  much  appeal. 
However,  It  must  be  realised  that,  In  their 
present  state  of  development,  Uie  continuing 
accuracy  of  digital  voltmeters  can  be  assured 
only  by  frequent  periodic  tests  with  a  poten¬ 
tiometer  In  the  user’s  laboratory. 


direct  current,  as  determined  by  an  ac- 
dc  transfer  standard.  It  is  expressed  as 
a  percentage  of  the  reading.  The  alter¬ 
nating  quantity,  Qa,  required  for  a  given 
deflection  is  then: 

Q,=  «d(i+S) 

Where  Qi  is  the  average  quantity  re¬ 
quired  for  this  deflection  on  reversed 
direct  current  as  determined  by  d-c 
tests,  and  S  is  the  small  fractional  ac-dc 
difference. 

(3)  Usually  ac-dc  difference  tests  are 
made  at  only  one  or  two  scale  points  on 
each  range  of  an  instrument;.  The  ac-dc 
differences  depend  on  the  ratios  of  the 
reactances  to  the  resistances  of  the 
instrument  components,  and  normally 
do  not  vary  appreciably  with  scale  posi¬ 
tion.  They  increase  with  frequency,  but 
are  small  and  relatively  permanent  over 
the  rated  frequency  range  of  a  well  de¬ 
signed  instrument.  Once  their  stability 
has  been  established,  ac-dc  differences 
should  not  need  to  be  redetermined  at 
intervals  of  less  than  five  years,  and 
then  only  if  the  instrument  is  to  be  used 
over  the  upper  part  of  its  frequency 
range.  The  ac-dc  differences  are  not 
appreciably  affected  by  ordinary  changes 
in  room  temperatures. 

(d)  A-C  instruments:  It  is  recom¬ 
mended  that  the  calibration  of  a-c  in¬ 
struments  which  do  not  respond  to  direct 
current  be  checked  periodically  by  the 
user  with  an  ac-dc  transfer  instrument. 
Instruments  which  respond  to  average 
or  peak  values  with  scales  marked  in 
rms  values  for  a  sine  wave  are  ordinafily 
not  accepted  at  NBS  for  test,  because 
their  readings  depends  upon  the  form 
factor  or  crest  factor  as  well  as  the  mag¬ 
nitude  of  the  applied  voltage  or  current. 
Because  they  are  sensitive  to  harmonics, 
the  user  should  test  them  with  the  actual 
wave  form  that  will  be  used.  Such  a-c 
calibrations  should  of  course  be  repeated 
periodically. 

(e)  Instrument  scales:  The  scales  of 
instruments  in  the  better  accuracy 
classes  are  individually  marked  by  the 
manufacturer  by  fii’st  locating  the  cor¬ 
rect  positions  for  the  cardinal  divisions 
(the  indicated  quantity  being  measured 
electrically) ,  and  then  placing  the 
intercardinal  marks  by  an  appropriate 
mechanical  dividing  process.  The  cor¬ 
rection  of  intercardinal  readings  by 
linear  interpolation  from  measured  cor¬ 
rections  at  the  cardinal  divisions  can  be 
justified  only  if  the  intercardinal  divi¬ 
sions  are  properly  placed  in  accordance 
with  the  scale  law  of  the  instrument.  If 
an  instrument  is  to  be  used  as  a  labora¬ 
tory  standard  (for  example,  to  check  the 
calibration  of  other  instruments),  the 
user  should  inspect  its  intercardinal 
markings,  and  verify  that  they  are 
located  to  properly  subdivide  the  scale 
between  each  pair  of  cardinal  markings. 
Having  done  this  he  should  check  the 
instrument  calibration  at  each  of  the 
cardinal  points  used  by  the  maker  in 
laying  out  the  scale.  Where  the  same 
scale  is  used  for  more  than  one  instru¬ 
ment  range,  calibration  checks  should  be 
made  at  two  cardinal  points  on  each 
added  range  of  interest.  From  the  ratio 
of  results  on  the  base  range  and  second 
range,  a  multiplying  factor  can  be  deter¬ 


mined  by  which  the  values  obtained  for 
the  cardinal  points  on  the  base  range  can 
be  used  to  determine  values  for  corre¬ 
sponding  points  on  the  second  range. 

(f)  Packing  for  shipment:  (1)  Elec¬ 
trical  measuring  instruments  such  as 
ammeters,  voltmeters,  wattmeters  and 
watthour  meters  contain  extremely  deli¬ 
cate  jewels  and  pivots,  upon  which  the 
operation  of  the  instrument  depends. 
These  delicate  parts  must  be  carefully 
protected  from  mechanical  shocks  and 
jars  during  shiimient.  Sensitive  instru¬ 
ments  will  not  arrive  in  satisfactory 
operating  condition  unless  great  care  is 
taken  in  packing.  Every  effort  is  made 
to  handle  and  to  repack  these  instru¬ 
ments  carefully  at  .the  Bureau,  and 
whenever  possible  the  return  shipment  is 
made  in  the  original  container. 

(2)  Before  each  instrument  is  packed, 
all  binding  posts  should  be  tightened, 
and  any  externally  operated  clamping 
device  for  the  moving  system  should  be 
switched  to  the  “clamp”  or  “transit” 
position.  Plugs  and  other  small  acces-  ' 
series  should  be  enclosed  in  a  small 
separate  container  tied  to  the  instru¬ 
ment.  Glass  windows  of  instruments 
lacking  protective  cases  should  be  pro¬ 
tected  by  pieces  of  thin  wood  or  heavy 
cardboard  before  wrapping.  Each 
instrument  should  then  be  wrapped  in 
heavy  manila  paper  or  similar  covering 
and  sealed  with  gummed  tape  to  exclude 
dust  and  excelsior. 

(3)  Boxes  in  which  instruments  are 
packed  should  be  strong,  preferably  of 
wood,  with  screwed-on  tops  to  avoid 
damage  to  pivots  or  jewels,  which  may 
be  caused  by  a  hammer  or  nail  puller. 

(4)  Clean,  fresh  excelsior  or  its  equiv¬ 
alent  in  special  packaging  material 
should  be  used  as  the  shock-absorbing 
material.  A  layer  of  excelsior  at  least 
3  to  4  inches  deep,  pressed  down  firmly, 
should  surround  each  wrapped  instru¬ 
ment.  Instrum  mts  having  pivoted  com¬ 
ponents  should  be  packed  upside  down. 

(5)  High-grade  pivoted  instruments 
of  the  laboratory  standard  type,  whidi 
have  comparatively  heavy  moving  sys¬ 
tems  without  clamping  devices,  should 
be  packed  with  special  care  and  should 
always  be  individually  shipped  in  woodoi 
boxes  with  the  equivalent  of  4  to  6 
inches  of  excelsior  around  the  wrapped 
instrument.  Portable  standard  watt- 
hour  meters  (rotating  standards)  should 
also  be  individually  packed.  A  wedge 
made  of  a  folded  piece  of  cardboard  may 
be  placed  between  the  rotating  disc  and 
the  magnets  to  protect  the  meter  bear¬ 
ings  in  transit. 

(6)  Certain  heavy  accessories  used 
with  instnunents,  such  as  ammeter 
shunts,  current  transformers,  and  volt¬ 
age  (potential)  transformers,  should  be 
pack^  in  separate  boxes  to  avoid  possi¬ 
ble  damage  to  the  instruments.  Heavy 
pieces  should  always  be  shipped  in 

'  wooden  boxes  and  held  in  place,  if  neces¬ 
sary,  by  checks  or  cleats.  Large  trans¬ 
formers,  especially  those  having  oil- 
filled  iron  cases,  should  be  crate<f 
separately  and  arranged  whenever 
possible  so  that  the  terminals  can  be 
made  accessible  for  tests  without  remov¬ 
ing  the  entire  crate. 
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(7)  The  tops  of  boxes  and  crates  must 
be  marked  “This  Side  Up”.  Boxes  con- 
^,^ining  delicate  instruments  should  be 
marked  “Fragile,  Handle  With  Care”. 
Those  containing  any  glass  parts  should 
be  marked  “Glass”.  Failure  to  use  such 
markings  precludes  recourse  in  the  event 
of  loss  or  damage  in  shipping. 

§  201.S01  Standard  resistors  for  current 

measurements. 

(a)  Certification.  NBS  normally  is¬ 
sues  certificates  only  on  resistors  of  0.04 
percent  accuracy  or  better  which  are 
properly  designed  and  for  which  the 
measured  values  lie  within  the  maker’s 
claimed  accuracy.  Test  results  at  cur¬ 
rents  above  1,000  amperes  or  for  resis¬ 
tors  less  than  100  microhoms  are  norm¬ 
ally  not  certified.  For  resistors  accepted 
for  test  but  not  meeting  the  above  re¬ 
quirements,  test  reports  will  be  issued 
rather  than  certificates.  Test  results 
for  suitable  standard  resistors  for  current 
measurements  are  usually  certified  to  an 
accuracy  of  0.01  percent. 

(b)  Design.  A  standard  resistor  for 
current  measurements  is  a  4-terminal 
resistor,  for  which  the  resistance  is  de¬ 
fined  as  the  ratio  of  the  open-circuit 
potential  difference  between  the  poten¬ 
tial  terminals  to  the  current  through  the 
current  terminals.  The  resistance  value , 
will  be  definite  and  reproducible  only  if 
the  current  flow-pattern  at  the  potential 
terminals  is  completely  reproduced. 
This  flow-pattern  should  be  fixed  by 
resistor  design  to  be  independent  of  the 
way  in  which  current  is  introduced  at 
the  current  terminals  and  the  location 
of  leads  on  the  potential  terminals.  In 
some  instances  where  this  has  not  been 
done  the  tsrpe  and  location  of  connec¬ 
tions  to  the  current  terminals  can  be 
specified  adequately  to  fix  the  flow- 
pattern  at  the  potential  terminals. 

(c)  High-current  resistors.  (1)  Re¬ 
sistors  for  high  currents  (above  about 
1,000  amperes)  require  considerable 
power,  so  that  their  temperature  rise  be¬ 
tween  low  and  rated  current,  and  the  re¬ 
sulting  change  in  resistance,  will  depend 
not  only  on  their  design,  including  the 
means  provided  for  dissipating  heat,  but 
also  on  the  connecting  bus  bars  and  their 
junctions  to  the  resistor.  Bus  bars  of 
generous  cross-section  may  carry  away 
a  significant  part  of  the  heat  generated 
in  the  resistor;  inadequate  bus  bars  may 
actually  contribute  to  the  heating  of  the 
resistor.  In  addition,  contact  resistance 
at  the  points  of  connection  to  the  bus 
bars,  unless  carefully  minimized,  may 
contribute  appreciably  to  the  heating. 
(Contact  resistance  of  bolted  connec¬ 
tions  depends  on  area  of  contact,  clean¬ 
ness  of  surfaces,  and  pressure.)  Resist¬ 
ance  determinations  made  in  the  labora¬ 
tory  at  rated  ciurrent  may  therefore  be 
of  little  value  because  the  working  tem¬ 
perature  conditions  cannot  be  dupli¬ 
cated.  'The  best  experimental  procedure 
to  use  in  such  cases  is  to  place  the  stand¬ 
ard  in  a  temperature-controlled  enclo¬ 
sure  and  measure  its  resistance  with  a 
comparatively  low  test  current  when  it  is 
heated  uniformly  to  temperatures  ap¬ 
proximating  that  at  which  it  will  operate 


in  service  (201.301  d  and  e).  From  data 
at  two  or  more  elevated  temperatures 
combined  with  that  at  room  tempera¬ 
ture,  a  curve  can  be  plotted  from  which 
the  resistance  at  the  operating  tempera¬ 
ture  can  be  read,  provided  this  tempera¬ 
ture  is  determined  by  the  user  with  the 
resistor  under  the  actual  operating  con¬ 
ditions. 

(2)  Changes  in  resistance  may  also 
result  from  strains  in  the  resistance  ele¬ 
ment  produced  by  mechanical  forces 
incidental  to  clamping  the  resistor  con¬ 
nections,  as  well  as  from  inherent  inter¬ 
nal  expansion  constraints  on  resistor 
parts,  or  forces  from  the  magnetic  field 
produced  by  the  current. 

(d)  Test  schedule.  Resistors  when 
first  submitted  for  test  should  be  tested 
with  about  20  percent  of  rated  current 
and  with  full  rated  current;  normally 
when  resubmitted  for  test,  determina¬ 
tions  need  be  made  only  with  20  percent 
of  rated  current;  once  stability  is  proved,^ 
the  resistor  need  not  be  recalibrated  at 
intervals  of  less  than  two  years. 


§  201.303  A*C  and  AC-DC  ammeters, 
voltmeters  and  thermal  converters 
(20  to  30,000  c/s,  up  to  100  am- 
*  peres  and  600  volts). 

Ordinarily  instruments  equally  suit¬ 
able  for  use  on  direct  and  alternating 
current  will  be  tested  only  for  ac-dc 
difference  by  the  procedures  of  items 
201.303d-f,  since  periodic  tests  can  then 
be  made  by  the  user  on  reversed  direct 
current.  Such  reversed  d-c  tests  will  be 
made  at  NBS  only  under  imusual  cir¬ 
cumstances  and  by  advance  arrange¬ 
ment.  Instruments  suitable  for  use  only 
on  alternating  current  will  be  given  a-c 
tests  by  the  procedures  of  items 
201.303a-c.  Instruments  which  respond 
to  average  or  peak  values  or  which  are 
not  in  ASA  accuracy  class  Ya  percent  or 
better  are  not  usually  accepted  for  test. 
See  §  201.300. 


Item 


Description 


Fee 


Item 


201.302a 

201.302b 


201.302c 


201.302?, 


Description 


Test  at  5  scale  points  on  1  range . 

Test  at  1  scale  point  on  an  additional 

range . 

Test  at  each  additional  scale  point 
on  one  of  the  ranges  tested  under 

201.302  a  or  b . . 

For  tests  .at  higher  currents  and 
voltages  and  for  special  tests  not 
covered  by  the  above  schedule, 
foes  will  be  charged  dependent  on 
the  nature  of  the  test.  For  tests 
at  higher  voltages  see  201.304. 


201 .301a-l  I  Initial  determination  of  resistance  of 
a  single-range  resistor  or  one  range 
of  i  multirange  resistor,  at  30  per¬ 
cent  rated  current  or  less  (current 
rating  not  to  exceed  300  amperes)..!  130. 00 
201.301a-2|  Same  as  a-1  except  current  rating 
above  300  amperes  but  not  to  ex¬ 
ceed  1 .000  amperes . I  60. 00 

201.301b  I  Determination  of  resistance  on 
another  range  of  a  multirange 
resistor,  at  30  percent  rated  cur¬ 
rent  or  less  (current  rating  not  to 

exceed  300  amperes . |  10. 00 

201.301c  1  Test  according  to  item  201.301a  or 
201.301b  having  been  made,  for  an 
additional  determination  at 
another  test  current  (not  to  exceed 

1 ,000  amperes) . I  15. 00 

201. 301 d  I  Additional  determination  of  resist¬ 
ance  at  temperatures  above  room 
temperature  at  a  current  not 
greater  than  30  percent  rated,  for 

first  elevated  temperature . j  50. 00 

201. 301e  i  Additional  determination  of  resist¬ 
ance  of  each  additional  elevated 
temperature,  at  a  current  not 

greater  than  30  percent  rated . j  12.00 

201. 301 f  I  Twenty  determinations  of  resist¬ 
ances  corresponding  to  9  plug  posi¬ 
tions  and  11  slider  positions  of  an 
adjustable  low  resistance  stand¬ 
ard,  at  30  amperes . I  150. 00 

201.3017.  I  For  determinations  of  resistance  at 
currents  larger  than  1,000  amperes 
and  requiring  unusual  setups*  or 
procedures,  and  for  special  tests 
not  covered  by  the  above  schedule 
advance  arrangements  must  be 
made.  Fees  for  such  tests  will 
depend  upon  the  nature  of  the  i 
test. 


§  201.302  D-C  ammeters,  millivoltme- 
ters  and  voltmeters  (up  to  100  am¬ 
peres  and  600  volts). 

Notes:  D-C  instruments  will  be  accepted 
for  test  only  under  unusual  circumstances 
and  by  advance  arrangement.  See  §  201.300. 


Fee 


Item 

Description  | 

Fee 

201.303a 

Test  at  6  scale  points  on  1  range 
using  reversed  direct  current  or 
alternating  current  of  one  fre¬ 
quency  . . 

$45.00 

201.303b 

201.303c 

Test  at  1  scale  point  on  an  additional 
range  or  frequency,  using  direct 

current  or  alternating  current . 

Test  at  each  additional  scale  point 
on  the  same  range  and  frequency 
used  in  201  ..S0.1  ii  nr  h _  _ . .  _  _ 

12.00 

5.00 

201.303<1 

Determination  of  the  difference  be¬ 
tween  the  reading  on  reversed 
direct  enrrent  and  the  reading  on 
alternating  current  at  the  first 
scale  point  at  which  this  difference 

is  determined  .  _ _  _ .  _  _ . 

2.5.00 

201.303e 

Determination  of  this  difference  at 
the  first  scale  point  on  an  addi- 

7.00 

201.303f 

Determination  at  an  additional 
scale  point  with  the  same  com¬ 
bination  of  range  and  frequency 

5.00 

201.303Z 

For  tests  at  higher  currents  or  fre¬ 
quencies  and  for  special  tests  not 
covered  by  the  above  schedule 
advance  arrangements  must  be 
made.  Fees  will  be  charged  de¬ 
pending  upon  the  nature  of  the 
test.  For  tests  at  higher  voltages 
see  201.304. 

§  201.304  D-C  and  A-C  kilovohmeters 
(up  to  100  kv). 

Item 

Description 

Fee 

201.304a 

Test  at  5  scale  points  on  1  range, 
using  60  cycle  alternating  voltage 
or  direct  voltage  of  one  polarity  to 

$60.00 

201.304b 

T^t  at  1  scale  point  on  an  addi- 

15.00 

201.304c 

Test  at  additional  scale  point  on  one 
of  the  ranges  tested  in  201.304  a 

.5.00 

201.3047 

For  special  tests  advance  arrange¬ 
ments  must  be  made.  Fees  will 
be  charged  depending  upon  the 
nature  of  the  test. 

$30.00 

10.00 


5.00 


§  201.306  "Wattmeters  (20  to  60  c/s,  up 
to  50  amperes  and  500  volts). 

(a)  Ordinarily  only  single  phase  watt¬ 
meters  of  ASA  Ya  percent  accuracy  class 
or  better  are  accepted  for  test.  Electro¬ 
dynamic  wattmeters  equally  suitable  for 
use  on  direct  and  alternating  current 
and  with  current  ranges  of  1  to  10 
amperes  will  be  tested  only  for  ac-dc 
difference  by  the  procedures  of  items 
201.306d-f,  since  periodic  tests  can  then 
be  made  by  the  user  on  reversed  direct 
current.  Such  d-c  tests  will  be  made  at 
NBS  only  imder  unusual  circumstances 
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and  by  advance  arrangement  Watt¬ 
meters  with  other  current  ranges  or  with 
built-in  transformers  will  be  tested  on 
alternating  current  by  the  procedures'  of 
items  201.306ar-c. 

(b)  AC-DC  difference  tests  i^ould  be 
made  at  1  scale  point  at  unity  and  0.5 
power  factor,  current  lagging  on  combi¬ 
nations  of  one  current  range  with  each 
voltage  range,  and  one  voltage  range 
with  each  other  current  range.  Tests 
at  a  second  scale  point  on  one  combina¬ 
tion  of  ranges  at  unity  and  0.5  power 
factor  are  also  desirable. 


Item 

Deacription 

Fee 

201.306a 

Test  St  5  scale  points  on  1  range  nsing 
reversed  direct  current  or  alternat¬ 
ing  current  at  one  frequency  and 

power  factor _ _ 

360.00 

201.306b 

Trat  at  1  scale  point  on  an  additional 
range,  or  (for  alternating  current) 
at  an  additional  frequency  or 

power  factor . . 

15.00 

201.306c 

Test  at  each  additional  scale  point 
on  the  same  combination  of  range 
frequency  and  power  factor  used  in 

201  ..’106  a  or  h  .  _ _ _  _  _  _ 

5.00 

201.306d 

Determination  of  the  difference  be¬ 
tween  the  reading  on  reversed  di- 

rect  current  and  the  rMuling  on 
alternating  current  at  the  first  scale 

point  at  which  this  difference  is 
determined,  at  currents  not  to 

exceed  10  amperes _ ...  _ 

30.00 

201.306e 

Determination  of  this  difference  at  1 
scale  point  on  an  additional  range, 
frequency  or  power  factor,  at  cm- 

rents  not  to  exceed  10  amperes _ 

10.00 

201.3061 

Determination  at  each  additional 
scale  point  with  the  same  combi¬ 
nation  of  range,  frequency  and 
power  factor,  at  currents  not  to  ex- 

oeed  10  amperes . . . 

4.00 

201.306Z 

For  frequencies  greater  than  70  c/s 

and  for  special  tests  not  covered 
by  the  above  schedule,  advance 
arrangements  must  be  made. 
Fees  will  be  charged  depending 
upon  the  nature  of  the  test. 

§  201.307  Watthour  meters. 

Except  imder  unusual  circumstances, 
only  portable  standard  watthour  meters 
(rotating  standards)  will  be  accepted  for 
test.  Tests  consist  of  determinations  of 
the  percentage  registration  of  the  meter 
“as  received”.  If  meters  are  to  be 
cleaned  and  adjusted  this  must  be  done 
before  they  are  submitted  for  test.  NBS 
does  not  undertake  the  cleaning  and 
adjustments  of  meters  and  does  not 
knowingly  begin  tests  on  faulty  meters. 
Before  tests  can  be  started  the  test  con¬ 
ditions  must  be  completely  specified  by 
the  user  as  to  current  and  voltage  ranges 
to  be  tested,  frequency,  applied  voltage 
and  current,  and  power  factor.  A  guide 
listing  a  liinited  yet  adequate  schedule 
of  tests  is  available  at  no  charge.  Test 
voltages  should  be  chosen  from  the  fol¬ 
lowing  values:  1,  2,  or  4  times  110,  115, 
120,  125,  and  130  volts.  Test  currents 
should  be  chosen  from  the  following 
values:  1,  10,  or  100  times  0.25,  0.5,  0.75, 
1, 1.25,  1.5, 2,  2.5,  3,  3.75,  4,  5,  7.5  amperes 
(but  not  to  exceed  100  amperes) .  Tests 
at  other  voltages  or  currents  or  at  power 
factors  other  than  1.0  and  0.5  current 
lagging,  will  be  considered  as  special 
tests,  because  rearrangements  of  circuits 
are  required.  (See  item  201.307z.)  Un¬ 
less  otherwise  specified,  test  runs  on 
portable  standard  watttiour  meters  (ro¬ 
tating  standards)  are  approximately 
100-seconds  duration.  The  meters  are 
energized  for  at  least  30  minutes  at  rated 


voltage  and  current  on  one  range  before 
starting  the  test. 


Item 

Description 

Fee 

201.307a 

Test  at  60  c/s  on  one  combination  of 
>  range,  applied  voltage,  and  power 
factor,  at  not  mwe  than  five  cur- 

rent  loads _ 

$40.00 

201.307b 

Additional  test  on  the  same  or  an 
additional  combination  of  range, 
applied  current,  voltage,  and 

poww  factor . 

6.00 

201. 307z 

For  special  tests  not  covered  by  the 
above  schedule  advance  arrange¬ 
ments  must  be  made.  Fees 
charged  will  depend  upon  the  time 
required  for  the  test. 

§  201.309  Current  transformers. 

(a)  Certification:  The  NBS  normally 
issues  certificates  only  for  current  trans¬ 
formers  of  high  quality  for  use  as 
reference  standards.  Qualification  for 
certification  may  be  determined  by 
either  of  two  criteria:  (1)  If  the  name 
plate  states  that  the  transformer  is  com¬ 
pensated  for  a  specified  burden,  its 
accuracy  at  this  burden  may  be  the  cri¬ 
terion;  (2)  if  the  transformer  quality  is 
stated  in  terms  of  ASA  accuracy  classes, 
certification  will  normally  be  limited  to 
transformers  stated  to  be  in  the  0.3  per¬ 
cent  class  for  one  or  more  ASA  burdens. 
Test  reports  rather  than  certificates  are 
issued  when  transformers  are  accepted 
for  test  which  are  not  adequately  com¬ 
pensated  under  criterion  in  subparagraph 

(1)  of  this  paragraph  or  which  do  not 
qualify  for  certification  under  criterion 
in  subparagraph  (2)  of  this  paragraph. 
NBS  reserves  the  right  to  decline  tests 
which  are  not  to  be  used  for  establishing 
or  checking  a  reference  standard.  The 
NBS  equipment  is  primarily  designed  for 
testing  current  transformers  whose  rated 
secondary  current  is  five  amperes.  Re¬ 
sults  obtained  at  frequencies  near  60  c/s 
will  normally  be  certified  t€  0.05  percent 
in  ratio  and  1  minute  in  phase  angle. 
However,  in  some  instances  the  ratio  can 
be  certified  to  0.03  percent. 

(b)  Test  information:  Tests  cannot  be 
started  until  information  is  furnished 
concerning  the  following  conditions:  (1) 
Test  frequency,  (2)  secondary  test  cur¬ 
rents,  (3)  secondary  burdens,  (4)  ranges 
to  be  tested.  It  is  customary  to  make 
tests  at  secondary  currents  of  0.5,  1,  2, 
3, 4,  and  5  amperes. 

(c)  Transformer  burden:  (1)  Current 
transformers  should  be  tested  with  bur¬ 
dens  equivalent  to  the  impedances  im¬ 
posed  when  the  transformer  is  used  as  a 
reference  standard.  Inclusion  of  tests 
at  ASA  burdens,  is  not  recommended. 
The  burdens  listed  in  the  American 
Standard  for  Instrument  Transformers, 
C-67.13  are  for  rating  purposes  only  and 
differ  from  the  instrument  burdens  im¬ 
posed  on  a  reference  standard.  Large 
errors  in  measurement  can  result  if  the 
values  of  ratio  and  phase  angle  obtained 
with  an  ASA  burden  are  used  for  the 
transformer  when  it  supplies  only  an 
instrument  burden. 

(2)  Preferably  the  burden  should  be 
specified  in  terms  of  the  measured  re¬ 
sistance  and  inductance,  including  the 
leads  to  connect  the  instruments  to  the 
secondary  of  the  transformer.  If  this 
measurement  cannot  be  made  conven¬ 
iently,  it  will  suffice  in  most  cases  to 


state  the  name  of  the  maker,  the  type 
range  and  serial  number  of  each  instru¬ 
ment  used  in  the  burden,  and  the  length 
and  size  of  the  wire  of  the  leads  used  in 
the  secondary  circuit.  Alternatively  the 
burden  may  be  stated  in  terms  of  the 
volt-amperes  and  power  factor  of  the 
secondary  circuit  at  the  test  frequency. 

(3)  The  test  equipment  regularly  used 
at  NBS  Washington  imposes  a  minimum 
test  burden  of  about  0.16  ohm  with  a 
minimum  inductance  of  about  10/th  (if 
the  burden  inductance  is  larger  than 
10/th,  the  minimum  resistance  is  in¬ 
creased  above  0.16  ohm).  Special  test 
equipment  and  procedures  must  be  used 
for  burdens  lower  than  0.16  ohm,  so  that 
advance  arrangements  must  be  made 
and  higher  fees  must  be  charged.  In 
planning  for  the  tests  of  a  transformer 
it  is  therefore  desirable  to  select  a  low 
burden,  but  one  larger  than  this  mini¬ 
mum,  preferably  not  less  than  0.2  ohm. 
The  required  total  may  be  made  up  by 
incorporating  resistance  in  the  leads  to 
the  instruments. 

(d)  Multirange  current  transform¬ 
ers,  in  which  the  same  sections  of  pri¬ 
mary  windings  are  used  in  series  and  in 
parallel,  usually  have  phase  angles  and 
ratio  factors  which  are  equal  on  the 
several  ranges  to  within  the  accuracy 
needed  for  almost  any  measurement  pur¬ 
pose.  Hence  a  test  at  six  values  of 
secondary  current  on  one  range  is  nearly 
always  sufficient  to  determine  the 
characteristics  of  the  transformer. 
Further  tests,  often  made  at  0.5  and  5 
secondary  amperes  on  each  additional 
range,  merely  serve  as  a  safeguard 
means  of  which  mistakes  in  winding 
may  be  detected.  When  the  various 
ranges  of  a  multirange  transformer  are 
obtained  by  taps  on  either  winding,  this 
relation  does  not  necessarily  hold,  par¬ 
ticularly  in  the  case  of  secondary  taps; 
and  tests  in  addition  to  the  initial  six- 
point  test  on  one  range  should  be  made, 
using  two  values  of  secondary  current  on 
each  of  the  ranges  so  obtained.  Trans¬ 
formers  of  some  designs,  however,  show 
very  little  difference  in  ratio  factor  and 
phase  angle  on  the  various  ranges,  and 
the  Bureau  khould  be  consulted  before 
tests  on  a  large  number  of  ranges  are 
ordered. 

(e)  Demagnetization:  Unless  other¬ 
wise  specified,  current  transformers  will 
be  demagnetized  before  being  tested.  If 
it  is  desired  to  have  a  transformer  tested 
as  submitted  (without  demagnetiza¬ 
tion),  this  fact  should  be  specifically 
stated. 

(f)  Test  limitation  at  frequencies 
greater  than  60  c/s:  At  400  c/s,  the 
maximum  current  range  for  which  tests 
are  made  is  about  200  amperes  and  the 
phase  angle  values  are  normally  certified 
to  3  minutes;  at  800  c/s  there  is  a  further 
reduction  in  the  current  range  and  ac¬ 
curacy.  If  the  burdens  at  these  higher 
frequencies  are  specified  in  terms  of  volt- 
amperes  and  power  factor,  the  frequency 
for  which  these  values  are  stated  must 
be  clearly  indicated  so  that  the  proper 
burden  resistance  and  inductance  can 
be  duplicated. 

(g)  Recalibration:  At  room  tempera¬ 
ture  the  ratio  and  phase  angle  under  a 
specified  test  condition  should  be  repeat- 
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unless  the  core  is  magnetized.  Once 
stability  has  been  demonstrated  a  cur¬ 
rent  transformer  should  not  require  re- 
calibration  at  intervals  less  than  five 


years. 


Item 

Description 

Fee 

201.309e-l 

Determinations  of  the  ratio  and 
phase-  angle  of  a  current  trans¬ 
former  on  one  range  at  1  frequency 
and  1  burden  (not  less  than  0.2 
ohm  resistance)  at  not  more  than 

6  values  of  secondary  current, 
namely,  0.5, 1 , 2, 3, 4,  and  5  amperes 
unless  otherwise  specified;  pri¬ 
mary  current  not  to  exceed  500 

$60.00 

2Q1.309a>-2 

Same  as  a-1  except  primary  current 
greater  than  500  amperes  but  not 
to  g,nnn  amperes  .  _  .  _ 

85.00 

20lJ09b-l 

Determinations  of  the  ratio  and 
phase  angle  at  1  value  of  secondary 
current  on  an  additional  combi¬ 
nation  of  frequency,  range  and 
burden  (not  less  than  0.2  ohm 
resistance);  primary  current  not 
to  exceed  5W  amperes  .  . 

12.00 

20I.309b-2 

Same  as  b-1  except  primary  current 
greater  than  500  amperes  but  not 
fn  exeeAd  g,onn  amperes  _  _  _ 

20.00 

an.  300c 

Determinations  of  ratio  and  phase 
angle  at  an  additional  value  of 
secondary  current  with  the  same 
combination  of  frequency,  range 
and  burden  used  in  201.309  a  or 
b,  primary  current  not  to  exceed 
8,000  amperc-s  _ 

6.00 

a01.309z 

For  tests  of  current  transformers  at 
frequencies  other  than  25,  60,  or 
60  c/s,  or  with  burdens  less  than 
0.2  ohm  resistance,  or  with  pri¬ 
mary  currents  greater  than  8,000 
amperes,  and  for  special  tests  not 
covered  by  the  above  schedule 
advance  arrangements  must  be 
made.  Fees  will  be  charged 
depending  upon  the  nature  of  the 
test. 

§  201.310  Voltage  transformers. 


(a)  Certification.  The  NBS  normally 
issues  certificates  only  for  voltage  trans¬ 
formers  of  high  quality  for  use  as  refer¬ 
ence  standards.  Qualification  for  cer¬ 
tification  may  be  determined  by  either 
of  two  criteria:  (1)  If  the  name  plate 
states  that  the  transformer  is  compen¬ 
sated  for  a  specified  burden,  the  ac¬ 
curacy  at  this  burden  may  be  used  as  a 
criterion;  (2)  if  the  transformer  quality 
is  rated  in  terms  of  _ASA  accuracy 
classes,  certification  will  be  limited  nor¬ 
mally  to  transformers  stated  to  be 
within  the  0.3  percent  accuracy  class  for 
one  or  more  ASA  burdens.  Test  reports 
rather  than  certificates  are  issued  when 
transformers  are  accepted  for  test  which 
are  not  adequately  compensated  under 
criterion  in  subparagraph  (1)  of  this 
paragraph  or  which  do  not  qualify  for 
certification  under  criterion  in  subpara¬ 
graph  (2)  of  this  paragraph.  The  NBS 
reserves  the  right  to  decline  tests  which 
are  not  to  be  used  for  establishing  or 
checking  a  reference  standard.  Results 
of  tests  at  or  near  60  c/s  will  normally  be 
certified  to  0.03  percent  in  ratio  and  1 
minute  in  phase  angle. 

(b)  Test  information.  Tests  cannot 
be  started  until  information  is  furnished 
concerning  the  following  test  conditions; 
(1)  test  frequency,  (2)  secondary  test 
voltages,  (3)  secondary  burdens,  (4) 
ranges  to  be  tested. 

(c)  Transformer  burdens.  The  ratio 
and  phase  angle  of  a  voltage  transformer 
vary  linearly  with  secondary  current 
under  conditions  of  constant  voltage, 
frequency,  and  power  factor  within  its 
rating.  Hence,  if  values  of  ratio  and 
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phase  angle  are  determix^  on  opmi  cir¬ 
cuit  (zero  burden)  and  at  one  burden 
having  a  particular  power  factor,  values 
at  other  current  burdens  with  the  same 
power  factor  (and  at  the  same  voltage 
and  frequency)  can  be  found  by  linear 
interpolation.  If  the  ratio  and  phase 
angle  of  a  voltage  transformer  are  known 
both  on  open  circuit  (zero  burden)  and 
at  a  single  unity  power-fcwstor  burden, 
the  ratio  and  phase  angle  for  any  burden 
within  its  ratings  at  any  power  factor 
(at  the  same  voltage  and  frequency)  can 
be  computed  with  sufBcient  accuracy  for 
many  measurement  purposes  by  the  fol¬ 
lowing  formulas: 

F=Fo+.£[(Fi-Fo)  cos4>+(7o-7j  sin*], 
and 

.7  =  7o+^[(Fi-Fo)  Bin*-(7j-7i)  COS*]. 

Where  and  I  are  the  secondary  currents  at 
the  known  xinlty  power  factor  burden  and 
the  desired  burden,  respectively;  F^,  F^,  and 
F  are  the  ratio  correction  factors  at  zero 
burden,  the  known  unity  power-factor  bur¬ 
den  and  the  desired  burden,  respectively; 
7o,  7i,  and  7  are  the  corresponding  phase 
angles  in  radians;  and  cos  *  is  the  power 
factor  of  the  desired  burden  (*  being  taken 
as  positive  for  inductive  burdens) .  The  fol¬ 
lowing  conversion  factors  apply: 

1  minute  0.000291  radian 

1  radian  3438  minutes 


ccnrecUon  factors  and  phase  angles  (for 
constant  secondary  voltage,  burden,  and 
frequency)  are  practically  Identical  for 
all  ranges  so  obtained.  (Hmice  a  sWle 
determination  on  each  range  after  the 
first  serves  to  completely  define  the 
transformer  performance  when  the 
added  ranges  are  obtained  by  primtur 
series-parallel  combinations.)  When 
multiple  ranges  are  obtained  by  tiding 
a  portion  of  one  of  the  windhigs,  or  by 
secondary  series-parallel  combinations, 
the  ratio  correction  factors  and  phase 
angles  are  not  necessarily  the  same  on 
the  various  ranges. 

(f)  Fuses.  It  is  recommended  that 
voltage  transformers  intended  as  refer¬ 
ence  standards  be  used  without  fuses, 
because  fuse  resistance  affects  both  ratio 
and  phase  angle  values  so  that  fuse 
deterioration  or  replacement  may  alter 
the  values.  When  a  fused  transformer 
is  submitted,  tests  with  the  fuses  in  i^ace 
will  be  made  only  if  this  is  specifically 
requested  by  the  customer. 

(g)  Tests  at  400  c/s.  Ratio  and  phase 
angle  determinations  at  400  c/s  can  be 
made  up  to  9,000  volts.  Results  of  such 
tests  will  normally  be  certified  to  0.03 
percent  in  ratio  and  3  minutes  in  phase 
angle.  Fees  for  400  c/s  tests  are  double 
those  charged  for  corresponding  tests  at 
60  c/s. 

(h)  Recalibration.  The  ratio  and 


The  “standard  burdens”  of  the  ASA 
Standard  for  Instrument  Transformers 
(C57.13)  are  for  rating  purposes  only, 
and  are  not  recommended  for  use  as  test 
burdens  in  calibrating  a  voltage  trans¬ 
former  for  use  as  a  reference  standard. 
Values  of  ratio  and  phase  angle  at  any 
ASA  burden  can  be  computed  with  suffi¬ 
cient  accuracy  for  rating  purposes  by 
using  the  above  formulas.  The  test 
burdens  recommended  are  stated  in 
items  201,310  a,  b,  or  c  below.  In  these 
items,  the  instrument  burden  “to  be 
specified  by  the  user”,  should  preferably 
be  the  burden  with  which  the  trans¬ 
former  will  be  used  as  a  reference  stand¬ 
ard,  in  the  tesfcircuit,  and  may  be  stated 
either  in  terms  of  volt-amperes  and 
power  factor  at  a  specified  voltage  and 
frequency,  or  the  resistance  and  react¬ 
ance  of  the  test  circuit  elements. 

(d)  Test  voltages.  When  a  secondary 
burden  of  fixed  impedance  is  used,  the 
ratio  and  phase  angle  of  a  well  designed 
voltage  transformer  are  nearly  inde¬ 
pendent  of  the  secondary  voltage  within 
its  normal  operating  range.  Hence, 
tests  at  a  single  voltage  are  sufficient 
unless  the  transformer  is  to  be  operated 
over  an  extended  voltage  range.  In  ex¬ 
tended-range  operation  the  variations  of 

■  ratio  f  actor.and  phase  angle  with  voltage 
are  identical  for  any  constant-imped¬ 
ance  burden.  Hence,  it  should  be  suffi¬ 
cient  to  make  ratio  and  phase-angle 
determinations  at  the  extremes  of  the 
expected  voltage-range  of  operation  and 
at  one  or  perhaps  two  intermediate 
voltage  points  on  one  burden  (preferably 
zero  burden).  Tests  at  all  additional 
burdens  need  be  made  at  only  a  single 
voltage. 

(e)  Multirange  transformer.  When 
multiple  ranges  are  provided  by  series- 
parallel  primary  connections,  the  ratio 


phase  angle  of  a  voltage  transform^'  for 
a  given  burden,  voltage,  and  frequency 
should  not  change  significantly  with 
time  unless  the  transformer  is  damaged. 
Once  stability  has  been  demonstrated,  a 
transformer  should  not  require  recall- 
bration  at  intervals  less  than  five  years. 


Item 


Description 


Fee 


201.310a-l 


201.310a-2 

20mOa-3 

201.310b 

201.310c 

201.310d 

201.310e 

201.310Z 


Determinations  of  tbe  ratio  and 
phase  angle  of  a  voltage  trans¬ 
former  at  1  frequency,  1  range  and 
1  secondary  voltage,  with  not  more 
than  4  values  of  secondary  burden; 
namely,  those  giving  zero,  half  and 
full  rated  noninductive  load  at 
rated  voltage,  and  with  1  instru¬ 
ment  burden  to  be  specified  by  the 
user;  primary  voltage  not  to  exceed 

25,000  volts . 

As  in  a-1  except  primary  voltage 
greater  than  2^000  volts  but  not  to 

exceed  100,000  volts . 

As  in  a-1  except  primary  voltage 
greater  than  100,000  volts  but  not 

to  exceed  250,000  volts. . . . 

Determination  of  ratio  and  phase 
angle  at  1  value  of  secondary  volt¬ 
age  on  an  additional  range  or  fre¬ 
quency,  and  with  any  of  the  bur¬ 
dens  used  in  201 .310a _ 

Determination  of  ratio  and  phase 
angle  with  an  additional  burden 
(already  used  in  201.310a)  and  with 
the  same  combination  of  range,  fre¬ 
quency  and  voltage  used  in  201.- 


$65.00 


85.00 

190.00 

12.00 


310b _ 


laoo 


Detamination  of  ratio  and  phase 
angle  at  an  additional  burden 
other  than  those  used  in  201 .310a. . .  30. 00 

Determination  of  ratio  and  phase 
angle  at  an  additional  value  of 
secondary  voltage  on  the  same 
combination  of  range,  frequency 
and  burden  used  in  201.310  a,  b,  or 

c . - . . .  6.00 

For  tests  of  voltage  transformers  at 
frequencies  other  than  25,  50,  or  60 
c/s,  or  with  primary  voltage  greater 
than  250,000  volts,  and  hr  other 
special  tests  not  covered  by  the 
above  schedule  advance  arrange¬ 
ments  must  be  made.  Fees  win 
be  charged  depending  on  the 
nature  of  the  test.  At  400  e/f,  test 
fees  are  normally  double  those  at 
60  c/s. 
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RULES  AND  REGULATIONS 


§  203.311  Volt  boxes  (Fixed  ratio  volt* 
age  dividers). 

A  volt  box  is  a  resistive  voltage  divider 
used  to  extend  the  range  of  the  voltage 
measured  by  a  potentiometer.  Its  ratio 
for  any  range  is  obtained  by  dividing  the 
voltage  across  its  input  terminals  by  the 
open-circuit  voltage  across  the  section  to 
be  connected  to  the  potentiometer. 

(a)  Certification.  NBS  normally  issues 
certificates  on  volt  boxes  for  which  the 
maker’s  stated  ratio  accuracy  is  0.04  per¬ 
cent  or  better,  when  all  the  ratio  values 
at  equilibrium,  at  low  and  rated  voltage, 
lie  within  the  limits  of  the  claimed  accu¬ 
racy.  Values  of  ratio  are  normally 
certified  to  an  accuracy  of  0.01  percent. 
Test  reports  rather  than  certificates  are 
issued  for  volt  boxes  of  nominal  accuracy 
class  of  0.04  percent  or  better,  when  one 
or  more  of  the  low  or  rated  voltage  values 
lie  outside  the  limits  of  the  claimed  accu¬ 
racy  class,  or  when  volt  boxes  of  and 
accuracy  class  poorer  than  0.04  percent 
are  accepted  for  test. 

(b)  Humidity  effects.  The  insulating 
structure  of  a  volt  box  is  equivalent  to  a 
network  of  high  resistances  in  parallel 
with  one  or  more  of  its  wire-wound 
precision  resistance  elements.  Thus, 
changes  in  insulation  resistance  as  a  re¬ 
sult  of  variations  in  surface  or  volume 
moisture  may  affect  the  ratios.  Such 
ratio  changes  are  normally  less  on  low 
than  on  high  ratios.  This  effect  can  be 
reduced  or  eliminated  by  constructions 
which  provide  built-in  guard  electrodes, 
maintained  at  appropriate  potentials. 
Another  effect  of  humidity  is  to  produce 
changes  in  the  values  of  the  precision 
wire-wound  resistors.  The  magnitude  of 
this  effect  varies  with  coil  construction 
and  with  wire  size  and  coating.  Because 
humidity  effects  may  reach  equilibrium 
only  after  days  (or  even  weeks),  it  is 
recommended  that  laboratory  humidity 
be  held  continuously  at  or  below  50  per¬ 
cent. 

(c)  Ambient  temperature  and  self¬ 
heating  effects.  CJhanges  in  ambient 
temperature  should  have  little  effect  on 
ratio  if  all  the  resistance  elements  have 
the  same  temperature  coefficient.  How¬ 
ever,  self -heating  as  a  result  of  sustained 
operation  may  significantly  change  the 
ratios  because  of  unequal  temperature 
rise  in  the  various  resistors.  The  magni¬ 
tude  of  this  effect  depends  on  construc¬ 
tion  and  coil  arrangement,  and  on  the 
power  dissipated.  It  should:  (1)  Be  less 
for  low  than  for  high  ranges,  (2)  be 
greater  for  volt  boxes  that  require  higher 
current  at  rated  voltage,  (3)  increase 
approximately  with  the  square  of  the 
applied  voltage,  and  (4)  be  entirely  negli¬ 
gible  at  20  percent  of  rated  voltage  on 
all  ranges. 

(d)  Suggested  test  schedule.  (1) 
Volt  boxes  should  be  tested  at  rated 
voltage.  The  first  calibration  test  should 
also  include  a  test  at  20  percent  rated 
voltage  on  one  or  more  of  the  higher 
ranges,  which  are  preferably  selected  by 
NBS.  The  equilibrium  values  at  20  and 
100  percent  rated  voltage  may  be  used 
to  estimate  the  magnitude  of  the  self¬ 
heating  effects  for  the  various  ranges. 


Tests  having  once  been  made  at  20  and 
100  percent  rated  voltage,  subsequent 
determinations  need  be  made  onh^  at 
rated  voltage,  since  the  self-heating 
effect  should  not  change  with  time. 

(2)  Once  stability  has  been  estab¬ 
lished,  a  volt  box  should  not  require  re¬ 
calibration  at  intervals  less  than  two 
years. 


Item 

Description 

Fee 

201.311a 

Determination  of  ratio  on  1  range  at 
rated  voltage,  not  to  exceed  1,500 
volts,  and  at  a  ratio  not  to  exceed 

5,000/1 . 

$45.00 

201.311b 

Determination  of  ratio  at  rated 

voltage  on  an  additional  range _ 

10.00 

201.311c 

Determination  at  a  reduced  voltage 

on  a  range  tested  in  201.311  a  or  b. . 

6.00 

201.311Z 

For  tests  on  volt  boxes  at  voltages 
exceeding  1,500  volts,  for  ratios 
greater  than  5000/1  and  for  special 
tests  not  covered  by  the  above 

schedule  advance  arrangements 
must  be  made.  Fees  will  be 
charged  depending  upon  the 
nature  of  the  test. 

§  201.312  Instrument  transformer  com¬ 
parators  (testing  sets). 


Item 

Description 

Fee 

201.312a 

Determination  of  the  values  of 
current  ratio  and  phase  angle  for 
settings  of  the  dials  of  a  current 
transformer  comparator  for  60  c/s 
(not  exceeding  13  points  on  ratio 

dial  and  15  on  phase  angle  dial) ... 

$200.00 

201.312b 

Determination  according  to  201.312a 
having  been  made,  for  10  deter¬ 
minations  at  25  c/s  or  for  deter¬ 
minations  on  the  second  range  of  a 

double  range  comparator . 

30.00 

201. 312c 

Determination  of  values  of  the 
voltage  ratio  and  phase  angle  for 
settings  of  the  dials  of  a  portable 
voltage  transformer  comparator 
at  60  c/s  (not  exceeding  11  points 
on  ratio  dial  and  13  on  phase  angle 

dial) . 

250.00 

201.312d 

Determination  according  to  item 
201.312c  having  been  made,  for 
each  determination  at  an  addi¬ 
tional  setting  of  ratio  and  phase 
angle  or  for  verification  of  perform- 

ance  if  j^ted  also  at  25  c/s . 

10.00 

201.312Z 

For  special  tests  not  covered  by  the 
above  schedule,  advance  arrange¬ 
ments  must  be  made.  Fees  will 
be  charged  depending  upon  the 
nature  of  the  test. 

is  occasionally  possible  to  test  specimens 
of  unusual  materials  or  shapes  where  the 
services  of  the  National  Bureau  of 
Standards  are  needed  in  the  develop, 
ment  of  new  test  procedures  which  are 
likely  to  be  of  importance  in  the  indus- 
try.  In  such  cases  a  full  understanding 
of  the  problem  should  be  developed  by 
correspondence,  or  preferably  by  a  visit 
which  will  permit  direct  discussion  be¬ 
tween  the  engineers  concerned  and  our 
staff. 

§  201.401  General  magnetic  measure¬ 
ments;  normal  induction  and  hyg. 
teresis. 

Specimens  submitted  for  test  should  be 
of  rectangular  cross  section,  width  not  to 
exceed  3.0  cm  (1^4  in.) ;  thickness  not  to 
exceed  1.0  cm  (%  in.) ;  for  magnetiaing 
forces  from  0  to  300  or  0  to  5,000  oersteds, 
length  to  be  not  less  than  25.4  cm  (id 
in.) ;  for  magnetizing  forces  in  the  range 
100  to  5,000  oersteds,  length  to  be  not 
less  than  7  cm  (2%  in.).  Specimens 
whose  permeability  is  not  greater  than  4 
may  be  of  circular  cross  section,  diame¬ 
ter  not  to  exceed  1.27  cm  0/2  in.)  but  in 
any  event  cross-sectional  area  must  be 
not  less  than  0.2  sq.  cm  (0.031  sq.  in.). 


Item 


201.401a 

201.401b 

201.401c 

201.401d 

201.401e 

201.401f 

201.401g 

201.401Z 


Description 


Determination  of  data  for  normal 
induction  curve  in  the  range  0-300 

oersteds . 

Determination  of  data  for  norm^ 
induction  curve  in  the  range  100- 

5,000  oersteds . 

Determination  of  data  for  normal 
induetion  curve  in  the  range 

0-5,000  oersteds . 

Determination  of  data  for  demagneti¬ 
zation  curve,  1  value  of  magnetiz¬ 
ing  force . 

Same  as  201.401d,  each  additional 
value  of  maximum  magnetizing 

force . 

Determination  of  permeability  for 
specimens  whose  permeability  is 

less  than  4;  first  specimen . . 

Each  additional  specimen  submitted 

at  the  same  time . . 

For  examination  of  material  found  to 
be  unsuitable  for  test,  or  for  special 
tests  not  covered  by  the  above 
schedule,  fees  will  be  charged 
dependent  on  the  cost  of  such 
examination  or  special  test. 


Fee 


$35.00 

35.00 

60.00 

43.00 

80.00 

13.00 

6.00 


Magnetic  Measurebcents 
§  201.400  General. 

(a)  A  general  discussion  of  magnetic 
principles  and  methods  used  in  magnetic 
testing  is  given  in  NBS  Circular  456, 
Magnetic  Testing,  issued  in  1946.  Copies 
can  be  purchased  from  the  Superintend¬ 
ent  of  Documents,  (jovernment  Printing 
Office,  Washington  25,  D.C.,  price  10 
cents. 

(b)  Tests  in  this  field  are  for  the  most 
part  made  on  standard  samples  which 
serve  to  coordinate  work  in  various  lab¬ 
oratories  and  thus  secure  uniformity  in 
commercial  testing.  For  this  purpose  it 
is  essential  that  the  standard  bars  be 
very  uniform  in  their  magnetic  proper¬ 
ties.  The  National  Bureau  of  Standards 
does  not  normally  make  routine  accept¬ 
ance  tests  of  magnetic  materials  unless 
these  specimens  are  to  be  used,  at  least 
temporarily,  as  standards.  The  standard 
dimensions  of  magnetic  test  specimens 
are  given  in  §§  201.401  and  201.402.  It 


§  201.402  Magnetic  materials;  a-c  pe^ 
meability  and  core  loss. 

Test  specimens  should  consist  of  the 
proper  number  of  strips  3  cm  (1%6  in-) 
wide  and  either  28  cm  (11^2  in.)  to  30.5 
cm  (12  in.),  or  50  cm  (19i%6  in.)  long 
prepared  in  accordance  with  the  speci¬ 
fications  of  the  American  Society  for 
Testing  Materials,  A-34. 


Item 

Description 

Fee 

201.402a 

Determination  of  total  core  loss  at 
60  c/s  at  1  value  of  maximum  in- 

duction . 

$35.00 

201.402b 

Same  as  201.402a,  each  additional 

12.00 

value  of  maximum  induction . 

201.402c 

Determination  of  a-c  permeability 
at  60  c/s  at  1  value  of  maximum 

35.00 

induction . 

201.402d 

Same  as  201.402c,  each  additional 

12.00 

value  of  maximum  induction . 

201.402Z 

For  examination  of  material  found 
to  be  unsuitable  for  test,  or  for 
special  tests  not  covered  by  the 
above  schedule,  fees  will  be 

charged  dependent  on  the  cost  of 
such  examination  or  special  test. 
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§201.403  Magnetic  testing  apparatus; 
^  mutual  inductors,  search  coils,  and 
fluxmeters. 


Item 

Description 

Fee 

a01.403a 

Determination  of  mutual  induction 

$23.00 

a01.403b 

Same  as  201.403a,  each  additional 

inductor  submitted  at  the  same 
time  or  each  additional  value  for 

variable  or  tapped  inductors . 

Determination  of  the  area-turns  of  a 

10.00 

a01.403c 

23.00 

a01.403d 

Each  additional  search  coil  submit- 

10.00 

a01.403e 

Calibration  of  fluxmeter  at  not  more 

than  5  points  on  1  range. . 

35.00 

201.4031 

Calibration  of  fluxmeter  at  1  scale 

8.00 

point  on  an  additional  range . 

201.403g 

C^bration  of  Standard  Magnets.... 

26.00- 

60.00 

201.403Z 

For  examination  of  appartus  unsuit¬ 
able  for  test,  or  for  special  tests  not 
covered  by  the  above  schedule, 
fees  will  be  charged  dependent  on 
the  cost  of  such  exaltation  or 
specM  test. 

DIELECTRIC  MEASUREMENTS 

§  201.500  Dielectric  constant  and  dissi¬ 
pation  factor. 

Note:  In  general,  the  NBS  will  make  tests 
of  Insulating  and  dielectric  properties  of 
materials  only  on:  (1)  Specimens  of  known 
composition  of  ptire  materials  for  which 
values  are  considered  of  use  by  the  Bureau, 
or  by  other  government  agencies;  and  (2) 
dielectric  reference  standards  made  from 
materials  exhibiting  reproducible  behavior 
imder  specified  environmental  conditions 
(such  as  humidity) ,  when  such  standards  are 
needed  for  improving  methods  of  measure¬ 
ment.  Measurements  are  not  made  on  the 
effective  Insulation  resistance,  dielectric  con¬ 
stant  or  dissip>ation  factor  of  structures  and 
assemblies  of  Insxilatlon.  or  on  electric 
breakdown  generally.  Inquiries  giving  com¬ 
prehensive  Information  regarding  any  tests 
desired  from  low  frequencies  Tip  to  30  kc/s 
should  be  directed  to  the  National  Bureau  of 
Standards.  Washington  25,  D.C.  Inquiries 
concerning  tests  above  30  kc/s  should  be 
addressed  to  the  National  Bureau  of  Stand¬ 
ards.  Boulder.  Colo. 

Dated:  February  8,  1961. 

A.  V.  Astin, 

Director. 

[PH.  Doc.  61-1630;  Piled.  Peb.  23.  1961; 
8:45  a.m.] 

Title  38— PENSIONS,  BONUSES, 
AND  VETERANS’  RELIEF 

Chapter  I — ^Veterans  Administration 

PART  3— ADJUDICATION 

PART  4— DEPENDENTS  AND  BENE- 
FICIARIES  CLAIMS 

Parts  3  and  4  are  revoked  and  a  new 
Part  3  is  added  to  read  as  follows: 

Subpart  A— Pension,  Compensation,  and  De¬ 
pendency  and  Indemnity  Compensation 
General 

Sec. 

3.1  Definitions. 

3.2  Periods  of  war. 

8.3  Pension. 

8.4  Compensation. 

3.5  Dependency  and  indemnity  com¬ 

pensation. 

3.6  Duty  periods. 


Bee. 

3.7  Persons  included. 

3.8  PhUippine  and  insular  forces. 

3.9  Philippine  service. 

3.11  Homicide. 

3.12  Character  of  discharge. 

3.13  Discharge  to  change  status. 

3.14  Validity  of  enlistments. 

3.15  Computation  of  service. 

3.16  Service  pension. 

3.17  Disability  and  death  pension;  World 

War  I,  World  War  II,  and  Korean 
confiict. 

Relationship 

3.50  Wife  or  widow. 

3.51  Dependent  husband  or  widower. 

3.52  Marriages  deemed  valid. 

3.53  Continuous  cohabitation. 

3.54  Marriage  dates. 

3.55  Remarried  widows. 

3.57  ChUd. 

3.58  Child  adopted  out  of  family. 

3.59  P.arent. 

Administrative 

3.100  Delegations  of  authority. 

3.101  Decisions  to  conform. 

3.102  Reasonable  doubt. 

3.103  Information  to  be  furnished  claim¬ 

ants. 

3.104  Finality  of  decisions. 

3.105  Revision  of  decisions.* 

3.106  Renouncement. 

3.107  Awards  where  all  dependents  do  not 

apply. 

3.108  State  Department  as  agent  of  Vet¬ 

erans  Administration. 

3.109  Time  limit. 

3.110  Computation  of  time  limit. 

3.111  Appeals  on  simultaneously  contested 

claims. 

3.1 12  Fractions  of  one  cent. 

3.113  Signature  by  mark. 

Claims 

3.150  Forms  to  be  fumidied. 

3.151  Claims  for  disability  benefits. 

3.152  Claims  for  death  benefits. 

3.153  Claims  filed  with  Social  Security. 

3.164  Injury  due  to  hospital  treatment,  etc. 

3.155  Informal  claims. 

3.156  New  and  material  evidence. 

3.157  Report  of  ph3r8icial  examination  or 

hospitalization  as  claim  for  in¬ 
crease  or  to  reopen. 

3.158  Abandoned  claims. 

Evidence  RxQxnaBMENTs 

3.200  Testimony  certified  or  tmder  oath. 

3.201  Exchange  of  evidence;  Social  Secur¬ 

ity  and  Veterans  Administration. 

3.202  Evidence  from  foreign  countries. 

3.203  Service  records  as  evidence  of  dis¬ 

charge. 

3.204  Secondary  evidence. 

3.205  Marriage. 

3.206  Divorce  decree. 

3.207  Annulment  of  void  remarriages  of 

widows. 

3.208  Claims  based  on  attained  s^e. 

3.209  Birth. 

3.210  Child’s  relationship. 

3.211  Death. 

3.212  Unexplained  absence  for  7  years. 

3.213  Change  of  status  affecting  entitle¬ 

ment. 

Dependenct  and  Income 

3.250  Dependency. 

3.251  Income  of  parents;  dependency  and 

indemnity  compensation. 

3.252  Annual  income;  pension;  World  War 

I,  World  War  n,  and  Korean  con¬ 
fiict. 

3.253  Notice  of  material  increase  in  income 

or  change  in  status. 

3.266  Annual  Income  Questionnaires. 

3.257  Children;  no  widow  entitled. 


Ratings  and  Evaluations;  Basic 

BNTTrLXMENT  CONSIDiaUTIONS 

Sec. 

3.801  Une  of  duty  and  misconduct. 

8.302  Service  connection  for  mental  un¬ 

soundness  in  suicide. 

Ratings  and  Evaluations;  Service 
Connection 

3.303  Principles  relating  to  service  con¬ 

nection. 

8.304  Direct  wartime  service  connection. 

3.305  Direct  peacetime  service  connection. 

3.306  Aggravation  of  preservice  disability. 

3.307  Presumptive  wartime  service  con¬ 

nection  for  chronic  or  tropical 
disease. 

3.308  Presumptive  peacetime  service  c<m~ 

nection. 

3.309  Disease  subject  to  presumptive  serv¬ 

ice  connection. 

3.310  Proximate  results,  secondary  condi¬ 

tion. 

3.311  Disability  or  death  from  armed  con¬ 

flict  or  eztrahazardous  duty  In 
peacetime  (88  UB.C.  836). 

3.312  Cause  of  death. 

3.314  Basic  pension  and  eligibility  deter¬ 
minations. 

3.321  Oenmd  rating  considerations. 

3.322  Rating  of  disabilities  aggravated  by 

service. 

8.323  Combined  ratings. 

3.324  Multiple  noncompensable  service- 

connected  disabilities. 

3.325  Ascertainable  service-connected  dis¬ 

ability  In  existence  at  time  of 
death. 

3.326  Orlgiinal  examinations. 

3.327  Reexaminations.  ^ 

8.328  Reexaminations  In  claims  for  in¬ 

crease. 

3.329  Claimants  required  to  report  when 

requested. 

3830  Resumption  of  rating  when  veteran 
subsequently  reports  for  physical 
examination. 

3.340  Total  and  permanent  total  ratings 
Mid  unemplojrabUlty. 

3.841  Total  disability  ratings  for  comi>en- 
sation  purposes. 

3.342  Permanent  and  total  disability  rat¬ 

ings  for  pension  purposes. 

3.343  Continuance  of  total  disability  rat¬ 

ings. 

3.344  Stabilization  of  disability  evalua¬ 

tions. 

Ratings  vmi  Special  Purposes 

3.350  Special  monthly  compensation  rat¬ 

ings. 

3.351  Special  monthly  pension  ratings. 

3.352  Determination  of  need  for  regular 

aid  and  attendance  and  “perma¬ 
nently  bedridden”. 

8.353  Determinations  of  incompetency  and 

competency. 

3.354  Determinations  of  Insanity. 

3855  Testamentary  capacity  for  Insurance 
purposes. 

3.356  Conditions  which  determine  perma¬ 

nent  IncapeMsity  for  seU-support. 

3.357  Rating  of  noncompensable  disabili¬ 

ties.  • 

3.358  Determinations  for  disability  or 

death  from  hospitalization,  medi¬ 
cal  ae  surgical  treatment,  exami¬ 
nations  or  vocational  rehabilita¬ 
tion  training  (§3.800). 

Rating  Considerations  Relative  to 
Specific  Diseases 

3.370  Pulmcmary  tuberculosis  shown  by 

X-ray  in  active  service. 

8.371  Criteria  for  presumptive  wartime 

service  connection  for  tuberculous 
disease. 

3.372  Initial  grant  following  inactivity  of 

tuberculosis. 
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RULES  AND  REGULATIONS 

Retirsment 


Aasoclatlon  of  certain  diseases  with 
tubM'ctiloels. 

Effect  of  dlagniosls  of  active  tuba:* 
cxilosis. 

Determination  of  “complete  arrest** 
(inactivity)  in  tuberculosis. 

Changes  from  activity  in  pulmonary 
tubercxilosls  pension  cases. 

Anterior  poliomyelitis. 

Diseases  of  allergic  etiology. 

Determination  of  service  connection 
for  dental  disabilities. 

Evidence  to  establish  service  con¬ 
nection  for  dental  disabilities. 


Epfective  Dates 


3.400  General. 

3.401  Veterans. 

3.402  Widows. 

3.403  Children. 


Apportionments 


General. 

Special  apportionments. 

Veteran’s  benefits  apportionable. 
Veterans  compensation  car  service 
pension  cm:  retirement  pay. 
Veterans  pension. 

Veterans  benefits  not  apportionable. 
Death  compensation. 

Death  pension. 

Dependency  and  indemnity  compen¬ 
sation. 


Reductions  and  Discontinuances 


3.500  General. 

3.501  Veterans. 

3.502  Widows. 

3.503  Children. 


Hospitalization  Adjustments 


Reduction  because  of  hospitalization. 

Adjustment  of  allowance  for  regu¬ 
lar  aid  and  attendance. 

Adjustment  on  discharge  or  release. 

Incompetents;  estate  over  $1,500  and 
hospitalized. 

Resumption;  incompetents  $1,500  es¬ 
tate  cases. 

Resumption;  $1,500  cases  where  es¬ 
tate  includes  chose  in  action. 


Adjustments  and  Resumptions 


Rate  for  additional  dependent. 

Change  in  status  of  dependents. 

Determinations  of  domestic  status 
and  dependency. 

Foreign  residence. 

Active  service  pay. 

Failure  to  report  for  physical  ex¬ 
amination. 

Disappearance  of  incompetent  vet¬ 
eran. 

Widow  becomes  entitled,  or  entitle¬ 
ment  terminates. 

Offsets;  dependency  and  indemnity 
compensation. 

Two  parents  in  same  parental  line. 

Income. 

Income  questionnaires. 

Children;  no  widow  entitled. 

Penal  institutions. 

School  attendance. ' 

Release  from  hospital. 


CONCURBENT  BENEFITS  AND  ELECTIONS 


Retirement  pay. 

Statutory  awards;  retired  service  per¬ 
sonnel. 

Government  and  District  of  Colum¬ 
bia  employees. 

Public  Health  Service. 


Special  Benepits 


Disability  or  death  due  to  hospitali¬ 
zation,  etc. 

Special  acts. 

Medal  of  Honor. 

Naval  pension. 

Special  allowance  under  38  n.S.C.  412. 

Loan  guaranty  for  widows;  certifi¬ 
cation. 

Death  gratuity;  certification."" 

War  orphans*  educational  assist¬ 
ance;  certification. 

Automobiles  or  other  conveyances; 
certification. 

Specially  adapted  housing. . 


Guardianship  and  Inshtutional  Awards 


General. 

Elections  of  pension  or  compensa¬ 
tion. 

Dependency  and  indemnity  compen¬ 
sation. 

Two  parents  in  same  parental  line. 
Elections  within  class  of  dependents. 
Surrender  of  serviceman’s  indemnity. 
Servicemen’s  indemnity  for  children. 
War  orphans*  educational  assistance. 
Bureau  of  Employees’  Compensation. 
Social  Security. 

Civil  Service  r  .'^s. 


General. 

St.  Elizabeths  Hospital.  Washington, 
D.C. 

Institutional  awards. 

Chief  officer. 

Llmitalion  on  payments  for  minor. 
Beneficiary  reported  incompetent. 
Marriage  of  female  fiduciary. 
Children’s  benefits  to  fiduciary  of 
widow. 


Forfeiture 


General. 

Fraud. 

Treasonable  acts. 

Effect  of  forfeiture  after  veteran’s 
death. 


Protection 


Helpless  children;  Spanish-Amerlcan 
and  prior  wars. 

Total  disability. 

Protected  ratings. 

Public  Law  85-857. 

Burial  allowance. 

Death  pension. 


Under  38U.S.C.  3021. 

Lump  sums  payable  at  death  of  com¬ 
petent  veteran  where  award  was 
reduced  by  reason  of  hospital 
treatment,  institutional  or  domi¬ 
ciliary  care  by  the  Veterans  Ad¬ 
ministration. 

Political  subdivisions  of  United 
States. 

Returned  and  canceled  checks. 

Amounts  withheld  or  not  paid  in¬ 
competent  veteran  where  award 
has  been  reduced  or  discontinued 
by  reason  of  hospital  treatment, 
institutional  or  domiciliary  care 
by  the  Veterans  Administration. 

Accrued  benefits  payable  to  foreign 
beneficiaries. 


Provisional  Regulations 


Amendment  to  38  U.S.C.  511  and  512 
permitting  Indian  war  and  Span- 
ish-American  War  veterans  to 
elect  to  receive  pension  under  the 
provisions  of  Public  Law  86-211. 

Presumption  of  service  connection 
for  multiple  sclerosis  under  38 
U.S.C.  312(4) ,  as  amended  by  Pub. 
lie  Law  86-187.’ 

Presumption  of  service  connection 
for  Hansen’s  disease  (leprosy) 
under  38  U.S.C.  312,  as  amended  by 
Public  Law  86-188. 

Payments  to  wife,  child  or  parent  of 
a  competent  veteran  receiving 
compensation  who  disappears,  33 
U.S.C.  358,  as  amended  by  Public 
Law  86-212. 

Title  38,  United. States  Code  106a,  as 
modified  by  Public  Law  86-142.' 
Recognition  of  service  in  the  Wom-^ 

*en’s  Army  Auxiliary  Corps  (WAAC), 
as  active  military  service  for  per¬ 
sons  who  subsequently  performed 
service  in  the  Armed  Forces. 

Instructions  relating  to  accumula¬ 
tion  and  final  disposition  of  cer¬ 
tain  benefits  in  the  case  of 
Incompetent  veterans. 

Liberalization  of  definition  of  “child” 
to  include  child  adopted  after 
death  of  veteran. 

Payment  of  benefits  to  children  on 
account  of  the  death  of  more  than 
one  parent  in  the  same  parental 
line. 

Change  in  method  of  determining 

.  basic  pay  for  purposes  of  comput¬ 
ing  dependency  and  indemnl^ 
compensation  under  Public  Law 
86-492. 

Liberalization  of  marriage  require¬ 
ments  for  widow’s  entitlement  to 
death  compensation. 

New  effective  date  for  payment  of 
additional  compensation  for 
dependents. 

Additional  compensation  for  vet¬ 
erans  having  four  or  more  children 
and  whose  disability  is  50  percent 
or  more  disabling. 

Additional  disability  compensation 
for  certain  seriously  disabled 
veterans. 


Instructions  relating  to  the  compu¬ 
tation  of  annuities  or  pensions  re¬ 
ceived  from  the  Railroad  Retire¬ 
ment  Board  as  Income  for  pension 
purposes. 

Payment  of  benefits  to  certain  vet¬ 
erans  who  were  discharged  as 
aliens  and  to  their  dependents. 

Instructions  relating  to  assistance  in 
acquiring  specially  adapted  hous¬ 
ing  to  seriously  disabled  veterans. 

Implementation  of  the  provisions  of 
the  “Veterans’  Pension  Act  of 
1959’’. 


Subpart  B — Burial  Benefits 


Payment  of  burial  expenses  of  de¬ 
ceased  veterans. 

Claims  and  evidence. 

Special  conditions  governing  pay¬ 
ments. 

Unclaimed  bodies. 

Pajrments  by  the  United  States,  a 
State,  any  ^ency  or  political  sub¬ 
division  of  the  United  States,  or  of 
a  State,  employer  of  the  deceased 
veteran,  lodge,  union,  or  burial 
association. 

Death  while  traveling  under  prior 
authorization  or  while  hospitalizdd 
by  the  Veterans  Administration. 

Transportation  items  where  veteran 
dies  while  properly  hospitalized. 

Cost  of  fiags. 

Nonallowable  expenses. 

Forfeiture. 

Burial  in  National  cemeteries. 

Official  Veterans  Administration  rep¬ 
resentation  at  funeral. 


Provisional  Regulations 


Instructions  relating  to  the  effect  of 
admission  of  the  State  of  Alaska 
into  the  Union  on  pajrment  of 
burial  benefits. 

Effect  of  admission  of  the  State  of 
Hawaii  into  the  Union  on  payment 
of  burial  benefits. 
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Subpart  C — Servicemeit’s  Indemnity 

3^^  Basic  requirements  of  service  and 
death. 

3.1802  Eligible  beneficiaries. 

3 1804  Determination  of  eligible  benefici¬ 
aries. 

3  1805  Testamentary  disposition. 

3  1806  Evidence  requirements. 

3.1807  Unexplained  absence  of  a  beneficiary 
for  seven  years. 

3 1808  Claim  for  indemnity. 

3.1810  Amount  of  indemnity  payable. 

3  1812  Method  of  payment. 

3.1814  Commencing  date  of  payments. 

3!i816  Forfeitvire. 

3.1818  Assignments. 

8.1820  Attorney’s  fees. 

3.1822  Taxation  and  exemption. 

authority:  §§3.1  to  3.1822  Issued  under 
72  Stat.  1114;  38  U.S.C.  210. 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

General 

§  3.1  Definitions. 

(a)  "Armed  Forces"  means  the  United 
States  Army,  Navy,  Marine  Corps,  Air 
Force,  and  Coast  Guard,  including  their 
Reserve  components. 

(b)  “Reserve  component"  means  the 
Army,  Naval,  Marine  Corps,  Air  Force, 
and  Coast  Guard  Reserves  and  the  Na¬ 
tional  and  Air  National  Guard  of  the 
United  States. 

(c)  "Reserves"  means  members  of  a 
Reserve  component  of  one  of  the  Armed 
Forces. 

(d)  "Veteran"  means  a  person  who 
served  in  the  active  military,  naval,  or 
air  service  and  who  was  discharged  or 
released  under  conditions  other  than  dis¬ 
honorable.  .  For  compensation  and  de¬ 
pendency  and  indemnity  compensation 
the  term  "veteran"  includes  a  person 
who  died  in  active  service. 

(e)  "Veteran  of  any  war"  means  any 
veteran  who  served  in  the  active  military, 
naval  or  air  service  during  a  period  of 
war  as  set  forth  in  §  3.2. 

(f)  “Period  of  war”  means  the  periods 
described  in  §  3.2. 

(g)  “Secretary  concerned”  means: 

(1)  The  Secretary  of  the  Army,  with 
respect  to  matters  concerning  the  Army; 

(2)  The  Secretary  of  the  Navy,  with 
respect  to  matters  concerning  the  Navy 
or  the  Marine  Corps; 

(3)  The  Secretary  of  the  Air  Force, 
with  respect  to  matters  concerning  the 
Air  Force; 

(4)  The  Secretary  of  the  Treasury, 
with  respect  to  matters  concerning  the 
Coast  Guard; 

(5)  The  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare,  with  respect  to  matters 
concerning  the  Public  Health  Service; 
and 

(6)  The  Secretary  of  Commerce,  with 
respect  to  matters  concerning  the  Coast 
and  Geodetic  Survey. 

(h)  "Discharge  or  release”  includes  re¬ 
tirement  from  the  active  military,  naval, 
or  air  service. 

(i)  "State”  means  each  of  the  several 
States,  possessions  of  the  United  States, 
the  District  of  Columbia,  and  Common¬ 
wealth  of  Puerto  Rico. 


(j)  "Marriage"  means  a  marriage 
valid  under  the  law  of  the  place  where 
the  parties  resided  at  the  time  of  mar¬ 
riage,  or  the  law  of  the  place  where  the 
parties  resided  when  the  right  to  benefits 
accrued.  (38  U.S.C.  103(c)) 

(k)  "Service-connected”  means,  with 
respect  to  disability  or  death,  that  such 
disability  was  incurred  or  aggravated,  or 
that  the  death  resulted  from  a  disability 
incurred  or  aggravated,  in  line  of  duty  in 
the  active  military,  naval,  or  air  service. 

(l)  "Non-service-connected”  means, 
with  respect  to  disability  or  death,  that 
such  disability  was  not  incurred  or 
aggravated,  or  that  the  death  did  not 
result  from  a  disability  incurred  or 
aggravated,  in  line  of  duty  in  the  active 
military,  naval,  or  air  service. 

(m)  "In  line  of  duty”  means  an  injury 
or  disease  incurred  or  aggravated  dur¬ 
ing  a  period  of  active  military,  naval  or 
air  service  unless  such  injury  or  disease 
was  the  result  of  the  veteran’s  own  will¬ 
ful  misconduct.  Requirements  as  to  line 
of  duty  are  not  met  if  at  the  time  the 
injury  was  suffered  or  disease  contracted 
the  veteran  was: 

(1)  Avoiding  duty  by  desertion,'  or  was 
absent  without  leave  which  materially 
interfered  with  the  performance  of  his 
military  duty. 

(2)  Confined  under  a  sentence  of 
court-martial  involving  an  unremitted 
dishonorable  discharge. 

(3)  Confined  under  sentence  of  a  civil 
court  for  a  felony  as  determined  under 
the  laws  of  the  jurisdiction  where  the 
person  was  convicted  by  such  court.  (38 
U.S.C.  105) 

(n)  “Willful  misconduct”  means  an 
act  involving  conscious  wrongdoing  or 
known  prohibited  action  .(malum  in  se  or 
malum  prohibitum).  Mere  technical 
violation  of  police  regulations  or  ordi¬ 
nances  will  not  per  se  constitute  willful 
misconduct.  (See  §  3.300  series.) 

Cross  References:  Pension.  See  §  3.3. 
Compensation.  See  §  3.4. 

Dependency  and  indemnity  compensation. 
See  §  3.5. 

(a)  Indian  wars.  January  1,  1817, 
through  December  31,  1898,  inclusive. 
Service  must  have  been  rendered  with 
the  United  States  military  forces  against 
Indian  tribes  or  nations.  (See  §  3.3(b) .) 

(b)  Spanish-American  War.  April 
21,  1898,  through  July  4,  1902,  inclusive. 
If  the  veteran  served  with  the  United 
States  military  forces  engaged  in  hostili¬ 
ties  in  the  Moro  Province,  the  ending 
date  is  July  15, 1903.  The  Philippine  In¬ 
surrection  and  the*  Boxer  Rebellion  are 
included. 

(c)  World  War  I.  April  6,  1917, 
through  November  11,  1918,  inclusive. 
If  the  veteran  served  with  the  United 
States  military  forces  in  Russia,  the  end¬ 
ing  date  is  April  1,  1920.  Service  after 
November  11,  1918  and  before  July  2, 
1921  is  considered  World  War  I  service 
if  the  veteran  served  in  the  active  mili¬ 
tary.  naval,  or  air  service  after  April  5, 
1917  and  before  November  12,  1918. 

(d)  World  War  II.  December  7, 1941, 
through  December  31,  1946,  inclusive. 
If  the  veteran  was  in  service  on  Decem¬ 
ber  31,  1946,  continuous  service  before 
July  26,  1947  is  considered  World  War  II 
service. 


(e)  Korean  conflict.  June  27,  1950, 
through  January  31,  1955,  inclusive. 

(f)  Future  dates.  The  period  begin¬ 
ning  on  the  date  of  any  future  declara¬ 
tion  of  war  by  the  Congress  and  ending 
on  a  date  prescribed  by  Presidential 
proclamation  or  concurrent  resolution  of 
the  Congress.  (38  U.S.C.  101) 

§  3.3  Pension. 

(a)  Pension.  'This  term  means  a 
monthly  pa3mient  made  by  the  Veterans 
Administration  to  a  veteran  because  of 
service,  age,  or  nonservloe-connected  dis¬ 
ability,  or  to  a  widow  or  child  of  a  vet¬ 
eran  because  of  the  nonservice-connected 
death  of  the  veteran.  I^ension  is  not 
payable  unless  the  veteran  was  dis-  - 
charged  imder  conditions  other  than  dis¬ 
honorable  from  the  period  .of  service  on 
which  the  claim  is  based.  (38  U.S.C. 
101(2),  (15))  (See  §  3.252  as  to  annual 
income  limitations  for  disability  and 
death  pension.) 

(b)  Service  pension;  Indian  and 
Spanish-American  Wars — (1)  Indian 
wars.  Basic  entitlement  exists  if  the 
veteran  served  for  30  days  or  more,  or 
for  the  duration  of  an  Indian  war  in  any 
military  organization,  whether  or  not 
mustered  into  the  service  of  the  United 
States,  under  the  authority  of  or  by  the 
approval  of  the  United  States  or  any . 
State.  (38  U.S.C.  511) 

(2)  Spanish- American  Wax.  Basic  en¬ 
titlement  exists  if  the  veteran: 

(i)  Had  70  (or  90)  days  or  more  active 
service  during  the  Spanish-American 
War;  or 

(ii)  Was  discharged  or  released  from 
such  service  for  a  service-connected  dis¬ 
ability.  (38  U.S.C.  512) 

(c)  Disability  pension;  World  War  .1 
and  later  wars.  Basic  entitlement  exists 
if  the  veteran: 

(1)  Served  90  days  or  more  in  either 
World  War  I,  World  War  H,  or  the  Ko¬ 
rean  confiict;  or 

(2)  .  Was  discharged  or  released  from 
such  service  for  a  service-connected  dis¬ 
ability;  and 

(3)  Is  permanently  and. totally  dis¬ 
abled  from  nonservice-connected  disa¬ 
bility  not  due  to  his  own  willful  miscon¬ 
duct  or  vicious  habits.  (38  U.S.C.  521) 

(d)  Death  pension — (1)  Indian  war. 
Basic  entitlement  exists  for  the  widow  or 
child  of  a  deceased  veteran  of  an  Indian 
war  if  the  veteran’s  service  meets  the 
requirements  of  paragraph  (b)  (1)  of  this 
section.  (38  U.S.C.  534, 535) 

(2)  Spanish-Am^ican  War.  Basic 
entitlement  exists  for  the  widow  or  child 
of  a  deceased  veteran  if  the  veteran: 

(i)  Had  90  days  or  more  active  service 
during  the  Spanish-American  War;  or 

(ii)  Was  discharged  or  released  from 
such  service  for  a  service-connected  dis¬ 
ability.  (38U.S.C.536,537) 

(3)  World  War  I.  Basic  entitlement 
exists  for  the  widow  or  child  of  a  de¬ 
ceased  veteran  of  World  War  I  if  the 
veteran’s  service  meets  the  requirements 
of  paragraph  (c)  (1)  or  (2)  of  this  sec¬ 
tion  or  the  veteran  was,  at  the  time  of 
death,  receiving  or  entitled  to  receive 
compensation  or  retirement  pay  based 
on  a  service-connected  disability.  (38 
U.S.C.  541,  542) 

(4)  World  War  II  or  Korean  conflict. 
Basic  entitlement  exists  for  the  widow  or 
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child  of  a  deceased  veteran  of  World  War 
II  or  the  Korean  conflict  if  the  veteran’s 
service  meets  the  requirements  of  para¬ 
graph  (c)  <1)  or  (2)  of  this  section  and 
at  the  time  of  his  death  the  veteran: 

(i)  Had  a  service-connected  disability 
for  which  compensation  would  have  been 
payable  if  disabling  to  a  degree  of  10  per 
centum  or  more;  or 

(ii)  Was  receiving  or  entitled  to  re¬ 
ceive  cmnpensation  or  retirement  pay 
based  upon  a  service-connected  disabil¬ 
ity.  (38  U.S.C.  543.  544) 

§  3.4  Compensation. 

(a)  Compensation.  This  term  means 
a  monthly  payment  made  by  the  Vet¬ 
erans  Administration  to  a  veteran  be¬ 
cause  of  service-connected  disability,  or 
to  a  widow,  child,  or  parent  of  a  veteran 
because  of  the  service-connected  death 
of  the  veteran  occurring  befOTe  January 
1,  1957,  or  under  the  circumstances  out¬ 
lined  in  paragraph  (c)  (2). of  this  section. 
If  the  veteran  was  discharged  or  released 
from  service,  the  discharge  or  release 
must  have  been  under  conditions  other 
than  dishonorable.  (38  UJS.C.  101(2), 
(13)) 

(b)  Disability  compensation.  (1)  Basic 
^titlement  fm*  a  veteran  exists  if  the 
veteran  is  disabled  as  the  result  of  a 
personal  injury  or  disease  (including  ag¬ 
gravation  of  a  condition  existing  prior 
to  service)  while  in  active  service  if  the 
injury  or  the  disease  was  incurred  or 
a^ravated  in  line  of  duty.  (38  U.S.C. 
310,  331) 

(2)  An  additional  amount  of  compen¬ 
sation  may  be  payable  fco*  a  wife,  child, 
and/or  dQ>endent  parent  where  a  vet¬ 
eran  is  entitled  to  compensation  based  on 
disability  evaluated  as  50  per  centum  or 
more  disabling.  <38  UB.C.  315,  335) 

(c)  Death  compensation.  Basic  en¬ 
titlement  exists  for  a  widow,  child  or 
children,  and  dependent  parent  or 
parents  if: 

(1)  The  veteran  died  before  January 
1,  1957;  or 

(2)  The  veteran  died  on  or  after  May 
1,  1957,  if  at  the  time  of  death  a  policy 
of  United  States  Government  life  in¬ 
surance  or  National  Service  life  insur¬ 
ance  was  in  effect  under  waiver  of  premi¬ 
ums  imder  38  U.S.C.  724  unless  the 
waiver  was  granted  under  the  flrst  pro¬ 
viso  of  section  622(a)  of  the  National 
Service  Life  Insurance  Act  of  1940,  and 
the  veteran  died  before  his  return  to 
military  jurisdiction  or  within  120  days 
thereafter.  (38  U.S.C.  321,  341,  417(a) ) 
(See  §  3.5(d)  as  to  Public  Health 
Service.) 

(d)  Wartime  rates  under  special  con¬ 
ditions.  Compensation  is  payable  at 
wartime  rates  if  the  veteran  was  disabled 
or  dies  as  the  result  of  injury  or  disease 
received  in  line  of  duty: 

(1)  As  a  direct  residt  of  armed  con¬ 
flict;  or 

(2)  While  engaged  in  extra  hazardous 
service  including  conditions  simulating 
war;  or 

(3)  After  December  31,  1946,  and  be¬ 
fore  July  26, 1947.  (38  U.S.C.  336,  343) 

§  3.5  Dependency  and  indemnity  com¬ 
pensation. 

(a)  “Dependency  and  indemnity  c(xn- 
pensation"  means  a  monthly  pasrment 


made  by  the  Veterans  Administration  to 
a  widow,  child,  or  parent; 

(1)  Because  of  a  service-cmmected 
death  occurring  after  December  31, 1956, 
or 

(2)  Pursuant  to  the  election  of  a 

widow,  child,  or  parent,  in  the  case  of 
such  a  death  occurring  before  January  1, 
1957.  (38  U.S.C.  101(14)) 

(3)  Subject  to  the  limitations  result¬ 
ing  from  payment  of  Old  Age  and  Sur¬ 
vivors  Insurance  under  the  Social  Se- 
ciulty  Act,  payments  under  the  Railroad 
Retirement  Act.  and  pasmients  of  special 
allowance  (See  §  3.804)  as  set  out  in  38 
U.S.C  411(b),  a  widow  with  two  or  more 
children  under  age  18  (including  a  child 
not  in  the  actual  or  constructive  custody 
of  the  widow  and  a  child  who  enters  ac¬ 
tive  military,  air,  or  naval  service) ,  may 
be  entitled  to  an  additional  amoimt  of 
dependency  and  indemnity  compen¬ 
sation. 

(b)  Basic  entitlement  for  a  widow, 
child  or  children,  and  parent  or  parents 
of  a  veteran,  except  those  specified  in 
§  3.4(c),  exists,  if: 

(1)  Death  occurred  on  or  after  Jan- 
flary  1, 1957;  or 

(2)  Death  occurred  prior  to  January 
1,  1957,  and  the  claimant  was  receiving 
or  eligible  to  receive  death  compensa¬ 
tion  on  December  31,  1956  (or,  as  to  a 
parent,  would  have  l^n  eligible  except 
for  his  income) ,  under  laws  in  effect  on 
that  date  or  who  subsequently  becomes 
eligible  by  reason  of  a  death  which  oc¬ 
curred  prior  to  January  1,  1957.  (38 
U.S.C.  410, 416) 

(c)  No  person  eligible  for  dependency 
and  indemnity  compensation  by  reason 
of  a  death  occurring  on  or  after  Jan¬ 
uary  1,  1957,  shall  be  eligible  by  reason 
of  such  death  for  death  pension  or  com¬ 
pensation  under  any  other  law  admin¬ 
istered  by  the  Veterans  Administration. 
(38U.S.C.  417(b)) 

(d)  No  dependency  and  indemnity 
compensation  or  death  compensation 
shall  be  paid  to  any  widow,  child,  or 
parent  based  on  the  death  of  a  com¬ 
missioned  officer  of  the  Public  Health 
Service  or  Coast  and  Geodetic  Survey 
whose  death  occurs  on  or  after  May  1, 
1957,  if  any  amounts  are  payable  under 
the  Federal  Employees’  Group  Life.  In¬ 
surance  Act  of  1954  (Pub.  Law  598,  83d 
Congress)  based  on  the  same  death. 
(Section  501(c)(2),  Pub.  Law  881,  84th 
Congress.) 

§  3.6  Duty  periods. 

(a)  “Active  military,  naval,  and  air 
service”.  This  includes  active  duty,  and 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was  dis¬ 
abled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  or  died  from  an  injury  in¬ 
curred  or  aggravated  in  line  of  duty. 

(b)  “Active  duty”.  This  means: 

(1)  Full-time  duty  in  the  Armed 
Forces,  other  than  active  duty  for 
training ; 

(2)  Full-time  duty  (other  than  for 
training  purposes)  as  a  commissioned 
officer  of  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service: 


(i)  On  or  after  July  29, 1945,  or 

(ii)  Before  that  date  under  circum¬ 
stances  affording  entitlement  to  “full 
military  benefits,’’  or 

(iii)  At  any  time,  for  the  purposes  ctf 
dependency  and  indemnity  compensa¬ 
tion. 

(3)  Full-time  duty  as  a  commissioned 
officer  of  the  Coast  and  Geodetic  Surv^: 

(i)  On  or  after  July  29, 1945,  or 

(ii)  Before  that  date; 

(o)  While  on  transfer  to  one  of  the 
Armed  Forces,  or 

(b)  While,  in  time  of  war  or  national 
emergency  declared  by  the  President, 
assigned  to  duty  on  a  project  for  one  of 
the  Armed  Forces  in  an  area  determined 
by  the  Secretary  of  Defense  to  be  of  im¬ 
mediate  military  hazard,  or 

(c)  In  the  Philippine  Islands  on  De¬ 
cember  7, 1941,  and  continuously  in  such 
islands  thereafter,  or 

(iii)  At  any  time,  for  the  purposes  of 
dependency  and  indemnity  compensa¬ 
tion. 

(4)  Service  at  any  time  as  a  cadet  at 
the  United  States  Military,  Air  Force,  or 
Coast  Guard  Academy,  or  as  a  midi^p- 
man  at  the  United  Sta^  Naval  Academy 
(where  entitlement  to  disability  or  death 
benefits  arises  solely  under  this  sub- 
paragraph,  benefits  may  not  be  paid  for 
any  period  prior  to  January  1,  1959); 
and 

(5)  Authorized  travel  to  or  from  such 
duty  or  service. 

(6)  Whenever  a  person  is  discharged 
or  released  on  or  after  January  1,  1957. 
from  a  period  of  active  duty,  he  is  con¬ 
sidered  to  be  on  active  duty  for  the 
period  of  time  which  immediately  fol¬ 
lowed  the  date  of  his  discharge  or  re¬ 
lease  from  such  duty  determined  by  t^ 
Secretary  concerned  to  be  required  fw 
him  to  proceed  to  his  home  by  the  most 
direct  route,  and,  in  all  instances,  until 
midnight  of  the  date  of  such  discharge 
or  release.  (38  U.S.C.  106(c))  Where 
entitlement  to  disability  benefits  arises 
solely  under  this  subparagraph,  benefits 
may  not  be  paid  for  any  period  prior  to 
January  1,  1959. 

(c)  Active  duty  for  training.  (1) 
Full-time  duty  in  the  Armed  Forces  per¬ 
formed  by  Reserves  for  training  pur¬ 
poses; 

(2)  Full-time  duty  for  training  pur¬ 
poses  performed  as  a  commissioned 
officer  of  the  Reserve  Corps  of  the  Public 
Health  Service; 

(i)  On  or  after  July  29,  1945,  or 

(ii)  Before  that  date  under  circum¬ 
stances  affording  entitlement  to  “fuH 
military  benefits,’’  or 

(iii)  At  any  time,  for  the  purposes  of 
dependency  and  indemnity  compen¬ 
sation; 

(3)  Full-time  duty  performed  by 
members  of  the  National  Guard  or  Air 
National  Guard  of  any  State,  under  32 
U.S.C.  316,  502,  503,  504,  or  505,  or  the 
prior  corresponding  provisions  of  law 
(where  entitlement  to  disability  benefits 
Eulses  solely  imder  this  subparagraph, 
benefits  may  not  be  paid  for  any  period 
prior  to  January  1,  1959);  and 

(4)  For  the  purposes  of  dependency 
and  indemnity  compensation,  annual 
training  duty  to  which  ordered  for  a  pe¬ 
riod  of  14  days  or  more  by  a  member  of 
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a  Reserve  Officers’  Training  Corps  (38 
U5.C.  403) ;  and 

(5)  Authorized  travel  to  or  from  such 
duty. 

The  term  does  not  include  duty  per¬ 
formed  as  a  temporary  member  of  the 
Coast  Guard  Reserve. 

(d)  Inactive  duty  training.  This 
means: 

(1)  Duty  (other  than  full-time  duty) 
prescribed  for  Reserves  (including  com¬ 
missioned  officers  of  the  Reserve  Corps 
of  the  Public  Health  Service)  by  the  Sec¬ 
retary  concerned  under  37  U.S.C.  301  or 
any  other  provision  of  law;  and 

(2)  Special  additional  duties  author¬ 
ial  for  Reserves  (including  commis¬ 
sioned  officers  of  the  Reserve  Corps  of  the 
Public  Health  Service)  by  an  authority 
designated  by  the  Secretary  concerned 
and  performed  by  them  on  a  voluntary 
basis  in  connection  with  the  prescribed 
training  or  maintenance  activities  of  the 
units  to  which  they  are  assigned. 

(3)  Duty  (other  than  full-time  duty) 
performed  by  a  member  of  the  National 
Guard  or  Air  National  Guard  of  any 
State,  under  32  U.S.C.  316,  502,  503,  504, 
or  505,  or  the  prior  corresponding  pro¬ 
visions  of  law.  (Where  entitlement  to 
disability  benefits  arises  solely  under  this 
subparagraph,  benefits  may  not  be  paid 
for  any  period  prior  to  January  1,  1959.) 
The  term  “inactive  duty  training”  does 
not  include: 

(i)  Work  or  study  performed  in  con¬ 
nection  with  correspondence  courses; 

(U)  Attendance  at  an  educational  in¬ 
stitution  in  an  inactive  status,  or 
(iii)  Duty  performed  as  a  temporary 
member  of  the  Coast  Guard  Reserve. 

(e)  Travel  status;  training  duty  (dis~ 
ability  or  death  from  injury  incurred  on 
or  after  January  1,  1957).  Any  member 
of  a  Reserve  Component: 

(1)  Who,  when  authorized  or  required 
by  competent  authority,  assumes  an  ob¬ 
ligation  to  perform  active  duty  for  train¬ 
ing  or  inactive  duty  training ;  and 

(2)  Who  is  disabled  or  dies  from  an 
Injury  incurred  on  or  after  January  1, 
1957,  while  proceeding  directly  to  or  re¬ 
turning  directly  from  such  active  duty 
for  training  or  inactive  duty  training 
shall  be  deemed  to  have  been  on  active 
duty  for  training  or  inactive  duty  train¬ 
ing,  as  the  case  may  be.  The  Veterans 
Administration  will  determine  whether 
such  individual  was  so  authorized  or  re¬ 
quired  to  perform  such  duty,  and 
whether  he  was  disabled  or  died  from 
injury  so  incurred.  In  making  such  de¬ 
terminations,  there  shall  be  taken  into 
consideration  the  hour  on  which  he  be¬ 
gan  to  proceed  or  return;  the  hour  on 
which  he  was  scheduled  to  arrive  for,  or 
on  which  he  ceased  to  perform,  such 
duty;  the  method  of  travel  performed, 
his  itinerary;  the  manner  in  which  the 
travel  was  performed;  and  the  immediate 
cause  of  disability  or  death.  Whenever 
any  claim  is  filed  alleging  that  the  claim¬ 
ant  is  entitled  to  benefits  by  reason  of 
this  paragraph,  the  burden  of  proof  shall 
be  on  the  claimant.  (38  U.S.C;  106(d) ) 
(Where  entitlement  to  disability  benefits 
arises  solely  under  this  paragraph,  bene¬ 
fits  may  not  be  paid  for  any  period  prior 
to  January  1,  1959.) 


§3.7  Persons  included. 

The  following  are  included: 

(a)  Aerial  transportation  of  mail 
(Pub.  Law  140,  73d  Congress).  Persons 
who  were  injured  or  died  while  serving 
under  conditions  set  forth  in  Public  Law 
140,  73d  Congress. 

(b)  Aliens.  A  veteran  discharged  for 
alienage  during  a  period  of  hostilities  if 
he  proves  he  did  not  request  his  dis¬ 
charge.  Evidence  shall  be  such  as  to 
afiirmatively  show  he  was  not  discharged 
at  his  own  request  and  service  depart¬ 
ment  records  which  are  silent  are  not 
sufficient  to  prove  the  discharge  was  not 
at  his  request.  A  veteran  who  was  dis¬ 
charged  fot  alienage  after  a  period  of 
hostilities  and  whose  service  was  honest 
and  faithful  is  not  barred  from  benfits 
if  he  is  otherwise  entitled.  A  discharge 
changed  prior  to  January  7, 1957,  to  hon¬ 
orable  by  a  board  established  under  au¬ 
thority  of  section  301,  Public  Law  346, 
78th  Congress,  as  amended,  or  section 
207,  Public  Law  601,  79th  Congress,  as 
amended  (now  10  U.S.C.  1552  and  1553) 
will  be  considered  as  evidence  that  the 
discharge  was  not  at  the  alien’s  request. 
(See  §  3.12.) 

(c)  Army  field  clerks.  Included  as 
enlisted  men. 

(d)  Army  Nurse  Corps,  Navy  Nurse 
Corps,  and  female  dietetic  and  physical 
therapy  personnel.  (1)  Army  and  Navy 
nurses  (female)  on  active  service  imder 
order  of  the  service  department. 

(2)  Dietetic  and  physical  therapy 
(female)  personnel,  excluding  students 
and  apprentices,  appointed  with  relative 
rank  on  or  after  December  22,  1942,  or 
commissioned  on  or  after  June  22,  1944. 

(e)  Aviation  camps.  Students  who 
were  enlisted  men  during  World  War  I. 

(f)  Cadets  and  midshipmen.  See 
§  3.6(b)  (4). 

(g)  Coast  and  Geodetic  Survey.  See 
§  3.6(b)  (3). 

(h)  Coast  Guard.  Active  service  in 
Coast  Guard  on  or  after  January  29, 1915, 
while  under  jurisdiction  of  either  Treas¬ 
ury  or  Navy  Department.  (Where  en¬ 
titlement  to  benefits  arises  solely  under 
this  paragraph  benefits  may  not  be  paid 
for  any  period  prior  to  January  1,  1958.) 

(i)  Contract  surgeons.  For  compensa¬ 
tion  and  dependency  and  indemnity 
compensation,  if  the  disability  or  death 
was  the  result  of  disease  or  injury  con¬ 
tracted  in  line  of  duty  during  a  war 
period  while  actually  performing  the 
duties  of  assistant  surgeon  or  acting 
assistant  surgeon  with  any  military  force 
in  the  field,  or  in  transitu  or  in  hospital. 

(j)  Field  clerks.  Quartermaster  Corps. 
Included  as  enlisted  men. 

(k)  Lighthouse  service  personnel. 
'Transferred  to  the  service  and  jurisdic¬ 
tion  of  War  or  Navy  Departments  by  Ex¬ 
ecutive  order  under  the  Act  of  August 
29,  1916.  Effective  July  1,  1939,  service 
was  consolidated  with  the  Coast  Guard. 

(l)  Male  nurses.  Persons  who  were 
enlisted  men  of  Medical  Corps. 

(m)  National  Guard.  Members  of  the 
National  Guard  of  the  United  States  and 
Air  National  Guard  of  the  United  States 
are  included  as  Reserves.  See  §  3.6  (c) 
and  (d)  as  to  training  duty  performed  by 
members  of  a  State  National  Guard,  and 
paragraph  (o)  of  this  section  as  to  dis¬ 


ability  suffered  after  being  called  into 
Federal  service  and  before  enrollment. 

(n)  Persons  heretofore  having  a  pen¬ 
sionable  or  compensable  status.  (38 
U.S.C.  352,  504) 

(o)  Persons  ordered  to  service.  (1) 
Any  person  who  has 

(1)  Applied  for  enlistment  or  enroll¬ 
ment  in  the  active  military,  naval,  or  air 
service  and  who  is  provisionally  accepted 
and  directed,  or  ordered,  to  report  to  a 
place  for  final  acceptance  into  the  serv¬ 
ice,  or 

(ii)  Been  selected  or  drafted  for  such 
service,  and  has  reported  according  to  a 
call  from  his  local  draft  board  and  before 
final  rejection,  or 

(iii)  Been  called  into  Federal  service 
as  a  member  of  the  National  Guard,  but 
has  not  been  enrolled  for  Federal  service, 
and 

(iv)  Suffered  injury  or  disease  in  line 
of  duty  while  going  to,  or  coming  from, 
or  at  such  place  for  final  acceptance  or 
entry  upon  active  duty, 

is  considered  to  have  been  on  active  duty 
and  therefore  to  have  incurred  such  dis¬ 
ability  in  active  service. 

(2)  The  injury  or  disease  must  be  due 
to  some  factor  relating  to  compliance 
with  proper  orders.  Draftees  and  selec¬ 
tees  are  included  when  reporting  for  pre¬ 
induction  examination  or  for  final  induc¬ 
tion  on  active  duty.  Such  persons  are 
not  included  for  injury  or  disease 
suffered  during  the  period  of  inactive 
duty,  or  period  of  waiting,  after  a  final 
physical  examination  and  prior  to  be¬ 
ginning  the  trip  to  report  for  induction. 
Members  of  the  National  Guard  are  in¬ 
cluded  when  reporting  to  a  designated 
rendezvous. 

(p)  Philippine  Scouts  and  others.  See 
§  3.8. 

(q)  Public  Health  Service.  See  §  3.6 
(a)  and  (b). 

(r)  Reserves.  See  I  3.6  (a) ,  (b) ,  and 
(c). 

(s)  Revenue  Cutter  Service.  While 
serving  under  direction  of  Secretary  of 
the  Navy  in  cooperation  with  the  Navy. 

(t)  Training  camps.  Members  of 
training  camps  authorized  by  section  54 
of  the  National  Defense  Act,  except  mem¬ 
bers  of  Student  Army  Training  Corps 
Camps  at  the  Presidio  of  San  Francisco, 
and  Plattsburg,  New  York  and  Fort 
Sheridan,  Illinois,  from  July  18,  1918 
to  September  16, 1918. 

(u)  Women’s  Army  Auxiliary  Corps 
and  Women’s  Army  Corps — (1)  Wom¬ 
en’s  Army  Auxiliary  Corps.  A  member 
of  the  Women’s  Army  Auxiliary  Corps 
who  had  90  days  or  more  service  in  such 
corps  and  who  prior  to  October  1,  1943, 
was  honorably  discharged  for  disability 
incurred  in  line  of  duty. 

(2)  Women’s  Army  Corps.  Service  on 
or  after  July  1, 1943. 

(V)  Women’s  Reserve  of  Navy,  Marine 
Corps,  and  Coast  Guard.  Service  on  or 
after  November  8,  1943,  in  the  Women’s 
Reserve  of  Navy  or  Marines  and  service 
on  or  after  December  23,  1943,  in  the 
Women’s  Reserve  of  the  Coast  Guard. 

§  3.8  Philippine  and  Insular  Forces. 

(a)  Regular  Philippine  Scouts.  Serv¬ 
ice  in  the  Philippine  Scouts  (except  that 
described  in  paragraph  (b)  of  this  sec- 
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Uon) .  the  Tinniiftr  Force  of  the  Navy,  Forces  of  the  United  States,  has  disabili-  §  3.11  Homicide. 

Sam^  ^tive  Guwd.  a^  Sam^Ha-  which  we  compensable  separate^  on  ^  ^  who  has  intentionally  and 

tive  Band  of  the  Navy  is  izaciuded  for  a  dollar  and  a  peso  basis,  and  the  disa-  wrnnirfiinv  paii«?pd  thp  dpath  of  nnntv 
pension,  compensation,  dependency  and  hilities  are  combined  under  the  authority  e^itlS  to  nension 

indemnity  compensation,  and  burial  al-  contained  in  38  U.S.C.  357,  the  evalua-  sensation  or  denendencv  and  indPr^SSl 
lowance.  Benefits  are  payable  in  dollars,  tion  for  which  dollars  are  payable  will  comnensation  or  increased  nension*^^ 

(b)  Other  Philippine  ScouU.  Service  be  first  considered  and  the  difference  be-  pS^tion,  or  dependency  arSIndlSi 

of  i^sons  enlisted  ^der  sect^  14,  I^b-  tween  this  eyal^tion  and  the  combined  ^mpensation  by  reason  of  such  dSto 
he  Law,  190,  79th  Congress  (Act  of  Oc-  evaluation  will  be  the  basis  for  computing  * 

tober  6,  1945),  is  included  for  compen-  the  amoimt  payable  in  pesos.  cross  Refe^ce:  Forfeiture;  servicemen’B 

sation  and  dependency  aim  indemmty  cross  reference:  computation  of  service.  „  »  in  ^ 

pomppnsatinn  Such  benefits  are  pay-  5^^  g  3  1^5,  §  3.12  Character  of  discharge. 

able  at  rate  of  (me  PhlUppiM  peso  «  j  g  Philinnine  service  ^  veteran  did  not  die  in  serv- 

for  each  dollar  authorized  under  the  law.  s  s.y  rtiuippine  service.  nension  comnensation  or  dPt^nL 

^  enlisti^ts  and  reralistmente  of  (a)  For  regular  wmponente  of  Pliilip-  gney  ind  indemnit^  compeiisation  Kt 

Pl^pm^wts  in  toe  Re^ilw  Arw  pme  Commonwealth  Army  while  servi^  payable  unless  toe  period  of  service  on 
between  O<;tober  6.  1945  ai^  Jime  30,  with  Armed  Forces  of  Umted  States,  the  the  claim  is  based  was  terminated 

1^7,  in<5h^ve  were  u^er  the  pro-  period  of  active  service  will  be  from  toe  hy  discharge  or  release  under  conditiixis 
visions  of  PubUc  Law  190  as  it  constituted  date  certified  by  toe  Armed  Forces  as  other  than  dishonorable  (38  UA? 
the  sole  authority  for  such  enlistments  the  date  of  enlistment  or  date  of  report  101  (2)) 

during  that  period.  This  paragraph  for  active  duty  whichever  is  later  to  date  (b)  The  following  types  of  separatiOM 
does  not  w^ply  to  ofidc^s  who  were  com-  of  release  from  active  duty,  discharge,  or  releases  are  considered  to  be  under 
missioned  in  connection  with  toe  ad-  death,  or  June  30,  1946,  whichever  was  dishonorable  conditions  unless  it  is 
ministration  of  I*ubUc  Law  190.  earlier.  Release  from  active  duty  found  toe  person  was  insane  at  toe  tini^ 

(c)  CommonweaUh  Army  of  the  includes:  of  committing  toe  offense  causing  such 

Philippines.  (1)  Service  is  included,  (d  Leaving  one’s  organization  in  an-  separation  or  release. 

for  compensation,  dependency  and  in-  ticipation  of  or  due  to  the  capitulation,  (d  Mutiny,  spying,  or  an  offense  to- 
demnity  compensation,  and  burial  al-  (2)  Escape  from  prisoner-of-war  volving  moral  turpitude  or  willful  and 

lowance.  from  and  after  toe  dates  and  status.  persistent  miscontoict. 

i  when  they  were  (3)  Parole  by  toe  Japanese.  (2)  By  reason  of  sentence  of  a  general 

called  into  service  of  the  Armed  Forces  (4)  Beginning  of  missing-in-action  court-martial. 

of  toe  United  States  by  orders  issued  status,  except  where  factually  shown  at  (3)  Acceptance  of  an  undesirable  dia- 
from  time  to  time  by  the  General  Officer,  that  time  he  was  with  his  unit  or  death  charge  to  escape  trial  by  general  (x>urt- 
United  States  Army,  pursuant  to  toe  jg  presumed  to  have  occurred  while  martial. 

carried  in  such  status.  (4)  Resignation  by  an  officer  for  toe 

United  States  dated  July  26, 1941.  Serv-  (5)  capitulation  on  May  6,  1942,  ex-  good  of  toe  service, 

ice  as  a^errilla  undCT  the  c^^stances  cept  that  periods  of  recognized  guerrilla  (5)  As  a  deserter, 

outlined  in  p^agraph  ((i)  of  this  section  service  or  unrecognized  guerrilla  service  (6)  As  a  conscientious  objector  who 

T  ^  ^  under  a  recognized  commissioned  officer  refused  to  perform  military  duty,  wear 

July  1,  1946,  K  not  included.  Benefits  qj.  periods  of  service  in  imits  which  con-  the  uniform,  or  comply  with  lawful  or- 
^  one  peso  for  tinned  organized  resistance  against  Jap-  ders  of  competent  military  authorities. 

TT  authorized  under  the  law.  prior  to  formal  capitulation  will  (7)  As  an  alien  during  a  period  of  h<»- 

XI  U^®ss  toe  record  shows  examina-  be  considered  return  to  active  duty  for  tilities  unless  it  is  affirmatively  shown 

mn  at  time  of  entrance  into  the  Armed  period  of  such  service.  he  did  not  request  his  release.  (See 

Forces  of  the  Uifited  States,  such  persons  (b)  Active  service  of  a  Regular  Philip-  §  3.7(b) .) 

are  not  entity  to  the  presumption  of  pine  Scout  or  a  member  of  the  Philippine  (8)  Discharge  under  other  than  hon- 
TO^dn^.  This  ^0  appues  upon  r^n-  commonwealth  Army  serving  with  the  orable  conditions,  if  the  Veterans  Ad- 
tering  the  Anned  Forces  after  a  period  of  Armed  Forces  of  the  United  States  will  ministration  determines  that  such  sep- 

include  the  following:  aration  or  release  was  because  of  willful 

(d)  Gu^illa  service.  (1)  Persons  (j)  ^  “prisoner-of-war”  status  im-  and  persistent  misconduct.  Where  serv- 

mediately  following  a  period  of  active  ice  was  otherwise  honest,  faithful,  and 
^  P®riod  of  recognized  guerrilla  meritorious,  a  discharge  or  separation 
service  or  unrecognized  guerrilla  service  other  than  dishonorable  because  of  a 

“^o^ed^*^^^  ""f2TrpSonnac“^^  minor  offense  shall  not  constitute  wUlful 

to  united  States  ^rces  are  included  ^leata  from  duty ^d  persistent  misconduct.  (38  USU. 

^e  paragraph  (c)  of  this  ^ctiom)  paragraph  (a)  of  this  section  where  ^  i 

Sen?®®  as  a  guerrilla  by  a  meml^r  of  the  the  v®terans  Administration  finds  as  a  Homosexual  acte  or  tendencies. 

T  ^  fact  that  the  veteran’s  injury  or  death  generally  will  be  considered  a  discharge 

I  ^  considered  as  ^jy  Japanese  was  because  of  anti-  nnder  dishonorable  conditions. 

para-  Japanese  activities  or  his  former  service  cross  References:  Validity  of  enlistments, 
in  the  Armed  Forces  of  the  United  see  §  3.14. 

se^ce  departm^  be  acc^ted^^  ^  Revision  of  decisions.  See  §  3.105. 

servme  aepaixmen^  wiiine  accepted  as  ^  have  been  incurred  in  active  service.  o«iiork*u  .  u  .. 

m  Determination  shall  be  based  on  all  §  Discharge  to  change  status. 

(i)  R^gnized  ^err^  service,  available  evidence,  including  service  de-  (a)  A  discharge  to  accept  appointment 
dei^a  ^S^m^^o^SSoned^officer  Pa^tment  reports.  Due  consideration  as  a  commissioned  or  warrant  officer,  or 

Ly  if  to  p^nwasTtemer  member  Sh'l.flhf  v^rin%forS^J'ee?^Je  ^  ” 

Of  the  United  States  Armed  Forces  (in-  veterans  former  active  commission  to  accept  a  commission  in 

eluding  the  Philippine  Scouts),  or  the  ojifpc®  component,  or  to  reenlist  is  a 

Commonwealth  Army.  This  excludes  a  kocoh  conditional  discharge  if  it  was  issued 

civilians.  ^  prisoner-of-war  status  based  during  one  of  the  following  periods: 

upon  arrest  during  general  zonification  world  War  I-  nrior  to  November 

A  certification  of  “Anti-Japanese  Activ-  will  not  be  sufficient  of  itself  to  bring  a  ^  Vqir  '  ^  iNovemoer 

ity”  will  not  be  accepted  as  establishing  case  within  the  definition  of  return  to  -x  w-  pj-*. 

guerrilla  service.  military  control.  ^2)  World  War  II  or  Korean  confl  ct, 

(e)  Combined  service.  Where  a  vet-  (d)  The  active  service  of  members  of  Prior  to  the  date  the  person  was  eligible 

eran  who  had  Commonwealth  Army  or  the  irregular  forces  “guerrilla”  will  be  for  discharge  under  the  point  or  length 

guerrilla  service  and  also  had  othqr  serv-  the  period  certified  by  the  service  of  service  system,  or  under  any  other 

ice.  wartime  or  peacetime.  In  the  Armed  department.  criteria  in  effect. 
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(3)  Peacetime  service;  prior  to  the 
date  the  person  was  eligible  fm:  an  un¬ 
conditional  discharge. 

(b)  The  entire  period  of  service  under 
tbe  circumstances  stated  in  paragraph 

(a)  of  this  section  constitutes  one  period 
of  service  and  entitlement  will  be  deter¬ 
mined  by  the  character  of  the  final  ter¬ 
mination  of  active  service. 

§  3.14  Validity  of  enlistments. 

Service  is  valid  unless  the  enlistment 
is  voided  by  the  service  department. 

(a)  Enlistment  not  prohit)ited  by 
statute.  Where  an  enlistment  is  voided 
by  the  service  department  for  reasons 
other  than  those  stated  in  paragraph  • 

(b)  of  this  section,  service  is  valid  from 
the  date  of  entry  upon  active  duty  to  the 
date  of  voidance  by  the  service  depart¬ 
ment.  Benefits  may  not  be  paid,  how¬ 
ever,  unless  the  discharge  is  held  to  have 
been  under  conditions  other  than  dis¬ 
honorable.  Generally  discharge  for  con¬ 
cealment  of  a  physical  defect  which 
would  have  prevented  enlistment  will  be 
held  to  be  under  dishonorable  conditions. 

(b)  Statutory  prohibition.  Where  an 
enlistment  is  voided  by  the  service  de¬ 
partment  because  the  person  did  not 
have  legal  capacity  to  contract  for  a 
reason  other  than  minority  (as  in  the 
case  of  an  insane  person)  or  becausd  the 
enlistment  was  prohibited  by  statute  (a 
deserter  or  person  convicted  of  a  felony) , 
benefits  may  not  be  paid  based  on  that 
service  even  though  a  disability  was 
Incurred  during  such  service.  An  unde¬ 
sirable  discharge  by  reason  of  the  fraud¬ 
ulent  enlistment  voids  the  enlistment 
from  the  beginning. 

(c)  Misrepresentation  of  age.  Active 
service  which  was  terminated  because  of 
concealment  of  minority  or  misrepresen¬ 
tation  of  age  is  honorable  if  the  veteran 
was  released  from  service  under  condi¬ 
tions  other  than  dishonorable.  Service 
is  valid  from  the  date  of  entry  upon 
active  duty  to  the  date  of  discharge. 

(d)  Honorable  discharges.  Determi¬ 
nations  as  to  honorable  service  will  be 
made  by  the  service  departments  and  the 
finding  shall  be  binding  on  the  Veterans 
Administration,  but,  in  the  case  of  an 
alien,  the  effect  of  the  discharge  will  be 
governed  by  §  3.7(b). 

§  3.15  Computation  of  service. 

For  nonservice-connected  or  service- 
connected  benefits,  active  service  is 
countable  exclusive  of  time  spent  on  an 
Industrial,  agricultural  or  indefinite  fur¬ 
lough,  time  lost  on  absence  without 
leave  (without  pay) ,  under  arrest  (with¬ 
out  acquittal),  in  desertion  or  while 
undergoing  sentence  of  court-martial. 
Time  spent  in  a  hospital  on  sick  furlough 
or  as  a  prisoner-of-war  is  included.  In 
claims  based  on  Spanish-American  War 
service,  leave  authorized  under  General 
Order  No.  130,  War  Department,  is 
included. 

§  3.16  Service  pension. 

(a)  Indian  wars.  See  §  3.3(b)(1). 

(b)  Spanish-American  War.  In  com¬ 
puting  the  70  or  90  days  required  under 
§  3.3(b)  (2),  active  service  which  began 
before  or  extended  beyond  the  war  period 
will  be  included  if  such  service  was  con¬ 


tinuous.  Broken  periods  of  service  dur¬ 
ing  a  war  period  may  be  added  together 
to  meet  the  requirement  of  length  of 
service. 

§  3.17  Disability  and  death  pension; 
World  War  I,  World  War  II  and 
Korean  conflict. 

In  computing  the  90  days’  service  re¬ 
quired  by  §  3.3(c) ,  there  will  be  included 
active  service  which  began  before  and 
extended  into  World  War  I,  or  began  or 
ended  during  World  War  n  or  the  Ko¬ 
rean  conflict,  if  such  service  was  contin¬ 
uous.  Broken  periods  of  service  during 
a  single  war  period  may  be  added  to¬ 
gether  to  meet  the  requirement  of  90 
days’  service. 

Relationship 
§  3.50  Wife  or  widow. 

(a)  Wife.  “Wife”  means  a  person 
whose  marriage  to  the  veteran  meets  the 
requirements  of  §3.1(j). 

(b)  Widow.  Except  as  provided  in 
§  3.52,  “widow”  means  a  person  whose 
marriage  to  the  veteran  meets  the  re¬ 
quirements  of  §  3.1(j)  and  who  was  the 
lawful  wife  of  the  veteran  at  the  time  of 
his  death  and  who  lived  with  him  con¬ 
tinuously  from  the  date  of  marriage  to 
the  date  of  his  death  (except  where  there 
was  a  separation  which  was  due  to  the 
misconduct  of,  or  procured  by,  the  vet¬ 
eran  without  the  fault  of  the  ^fe)  and 
who  has  not  remarried  (unless  the  pur¬ 
ported  remarriage  is  void).  (38  U.S.C. 
101(3)) 

Cross  Reference:  Marriage.  See  §  3.205. 
§  3.51  Dependent  husband  or  widower. 

(a)  General.  The  term  “wife”  in¬ 
cludes  the  husband  of  any  female  veteran 
if  such  husband  is  incapable  of  self¬ 
maintenance  and  is  permanently  inca¬ 
pable  of  self-support  due  to  physical  or 
mental  disability.  The  term  “widow” 
includes  the  widower  of  any  female  vet¬ 
eran  if  such  widower  is  incapable  of  self¬ 
maintenance  and  was  permanently  in¬ 
capable  of  self-support  due  to  physical 
or  mental  disability  at  the  time  of  the 
veteran’s '  death.  (38  U.S.C.  102(b)) 
Determinations  of  dependency  will  be 
made  under  the  criteria  stated  in  §  3.250. 

(b)  Entitlement.  A  dependent  hus¬ 
band  or  widower  meeting  the  require¬ 
ments  of  paragraph  (a)  of  this  section 
is  in  the  same  status  as  a  wife  or  widow 
of  a  male  veteran  and  is  eligible  to  re¬ 
ceive  the  same  benefits,  if  otherwise 
entitled,  in  a  claim  for  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation. 

§  3.52  Marriages  deemed  valid. 

Where  an  attempted  marriage  of  a 
claimant  to  the  veteran  was  invalid  by 
reason  of  a  legal  impediment,  the  mar¬ 
riage  will  nevertheless  be  deemed  valid 
if: 

(a)  The  marriage  occurred  5  or  more 
years  before  the  veteran  died,  and 

(b)  The  claimant  entered  into  the 
marriage  without  knowledge  of  the  im¬ 
pediment,  and 

(c)  The  claimant  cohabited  with  the 
veteran  continuously  from  the  date  of 
marriage  to  the  date  of  his  death  as  out¬ 
lined  in  §  3.53,  and 


(d)  No  claim  has  been  filed  by  a  legal 
widow  who  has  been  found  entitled  to 
gratuitous  benefits.  (38  U.S.C.  103(a)). 

Cross  Reference:  Marriages  deemed  valid. 
See  S  3.205(c). 

§  3.53  Continuous  cohabitation. 

(a)  General.  The  requirement  that 
there  must  be  continuous  cohabitation 
from  the  date  of  marriage  to  the  date  of 
death  of  the  veteran  will  be  considered 
as  having  been  met  when  the  evidence 
shows  there  was  no  separation  due  to 
the  fault  of  the  widow.  Temporary 
separations  which  ordinarily  occur, 
including  those  caused  for  the  time  being 
through  fault  of  either  party,  will  not 
break  the  continuity  of  the  cohabitation. 

(b)  Findings  of  fact.  The  statement 
of  the  widow  as  to  the  reason  for  the 
separation  will  be  accepted  in  the 
absence  of  contradictory  information.  If 
the  evidence  establishes  that  the  sepa¬ 
ration  was  by  mutual  consent  and  that 
the  parties  lived  apart  for  purposes  of 
convenience,  health,  business,  or  any 
other  reason  which  did  not.  show  an 
intent  on  the  part  of  the  widow  to  desert 
her  husband,  the  continuity  of  the  co¬ 
habitation  will  not  be  considered  as 
having  been  broken.  State  laws  will  not 
control  in  determining  questions  of 
desertion;  however,  due  weight  will  be 
given  to  findings  of  fact  in  court  decisions 
made  during  the  life  of  the  veteran  on 
issues  subsequently  involved  in  the 
application  of  this  section. 

§  3.54  Marriage  dates. 

A  widow  may  qualify  for  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation  if  the  marriage  to  the  vet¬ 
eran  occurred  before  or  during  his  serv¬ 
ice  or,  if  married  to  him  after  his 
separation  from  service,  before  the  ap¬ 
plicable  date  stated  in  this  section. 

(a)  Pension.  Death  pension  may  be 
paid  to  a  widow  who  was  married  to  the 
veteran: 

(1)  Five  or  more  years  prior  to  his 
death,  or 

(2)  For  any  period  of  timq  if  a  child 
was  bom  of  the  marriage,  or 

(3)  Prior  to  the  applicable  delimiting 
dates,  as  follows: 

(l)  Civil  War— June.  27,  1905. 

(ii)  Indian  Wars— Marcii  4,  1917. 

(iii)  Spanish-American  War — January  1, 
1938. 

(iv)  World  War  I — ^December  14,  1944. 

(V)  World  War  n— January  1,  1957. 

(vi)  Korean  conflict — ^February  1,  1965. 

(38  U.S.C.  532(d),  534(c),  536(c),  641(b), 
543(b) ) 

(b)  Compensation.  Death  compensa¬ 
tion  may  be  paid  to  a  widow  who,  with' 
respect  to  date  of  marriage,  could  have 
qualified  as  a  widow  for  death  compen¬ 
sation  imder  any  law  administered  by 
the  Veterans  AdTnini.tit.rfl.tinn  in  effect 
on  December  31,  1957,  or  who  was  mar¬ 
ried  to  the  veteran: 

(1)  Before  the  expiration  of  10  years 
after  termination  of  the  period  of  serv¬ 
ice  in  which  the  injury  or  disease  which 
caused  his  death  was  incurred  or  aggra¬ 
vated,  or 

(2)  Five  or  more  years,  or 
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(3)  For  any  period  of  time  if  a  child 
was  bom  of  the  marriage.  (38  U.S.C. 
302) 

(c)  Dependency  and  indemnity  com¬ 
pensation.  Dependency  and  indemnity 
compensation  may  be  paid  to  the  widow 
of  a  veteran  who  died  on  or  after  Jan¬ 
uary  1,  1957,  who  was  married  to  the 
veteran: 

(1)  Before  the  expiration  of  15  years 
after  the  termination  of  the  period  of 
service  in  which  the  injury  or  disease 
causing  the  death  of  the  veteran  was  in¬ 
curred  or  aggravated,  or 

(2)  For  5  or  more  years,  or 

(3)  For  any  period  of  time  if  a  child 
was  bora  of  the  marriage.  (38  U.S.C. 
404) 

(d)  Child  horn  of  the  marriage.  The 
term  “child  bora  of  the  marriage”  means 
a  birth  subsequent  to  the  marriage  on 
which  the  widow’s  entitlement  is  pred¬ 
icated.  The  term  includes  a  fetus  ad¬ 
vanced  to  the  point  of  gestation  required 
to  constitute  a  birth  under  the  law  of 
the  jurisdiction  in  which  the  fetus  was 
delivered. 

(e)  More  than  one  marriage  to  veteran. 
For  periods  commencing  on  or  after 
January  1,  1958,  where  a  widow  has  been 
married  legally  to  a  veteran  more  than 
once,  the  date  of  the  original  marriage 
will  be  used  in  determining  whether  the 
statutory  requirement  as  to  marriage  has 
been  met.  (38  U.S.C.  103(b) ) 

§  3.55  Remarried  widows. 

Pension,  compensation,  or  dependency 
and  indemnity  compensation  may  be 
paid  to  a  widow  who  has  remarried  only 
if: 

(a)  The  remarriage  was  void,  or 

(b)  The  claimant  was  eligible  for  pen¬ 
sion  or  compensation  as  a  “former”  or 
“remarried”  widow  of  a  veteran  of  the 
Spanish-American  War  or  prior  wars 
imder  laws  in  effect  prior  to  January  1, 
1958,  and  was  receiving  such  benefit  as 
a  former  widow  on  December  31, 1957,  or 
was  entitled  thereto  by  reason  of  a  claim 
pending  on  that  date  or  a  claim  filed 
within  1  year  from  the  date  of  the 
veteran’s  death  which  establishes  entitle¬ 
ment  prior  to  January  1,  1958.  Entitle¬ 
ment  under  this  paragraph  will  be  termi¬ 
nated  permanently  in  the  event  of  a 
subsequent  remarriage,  unless  such  re¬ 
marriage  is  void. 

Cross  References;  Widow.  See  13.50(b). 

Annulment  of  void  remarriages  of  widows. 
See  §  3.207. 

Void  remarriage  of  widow.  See  §  3.402(c). 

In  receipt  of  or  entitled  to  receive  benefits 
on  December  31,  1958.  See  §  3.953(a). 

§  3.57  Child. 

(a)  General.  The  term  “child”  of  the 
veteran  means  an  unmarried  person: 

(1)  Who  is  a  legitimate  child,  a  legally 
adopted  child,  a  stepchild  who  is  a  mem¬ 
ber  of  a  veteran’s  household  or  was  a 
member  of  his  household  at  the  time  of 
his  death,  or  an  illegitimate  child ;  and 

(2)  Who  is  under  the  age  of  18  years; 
or 

(3)  Who,  before  reaching  the  age  of  18 
years,  became  permanently  incapable  of 
self-support;  or 

(4)  >^o,  after  reaching  the  age  of  18 
years  and  until  completion  of  education 
or  training  (but  not  after  reaching  the 


age  of  21  years)  is  pursuing  a  course  of 
instruction  at  an  approved  educational 
institution. 

(b)  Stepchild.  The  term  means  a 
legitimate  or  an  illegitimate  child  of  the 
veteran’s  wife  or  widow,  if  the  child  was 
under  the  age  of  18  years  at  the  time  the 
child  became  a  member  of  the  veteran’s 
household. 

Cross  References:  Child’s  relationship. 
See  §  3.210. 

Helplessness.  See  13.403(a). 

Helplessness,  .see  §  3.503(c). 

School  attendance.  See  §  3.677. 

Helpless  children;  Spanish-American  and 
prior  wars.  See  S  3.950. 

§  3.58  Child  adopted  out  of  family. 

A  child  of  a  veteran  adopted  out  of  the 
family  of  the  veteran  either  prior  or 
subsequent  to  the  veteran’s  death  is  nev¬ 
ertheless  a  “child”  within  the  meaning 
of  that  term  as  defined  by  §  3.57  and  is 
eligible  for  benefits  payable  under  all 
laws  administered  by  the  Veterans 
Administration. 

Cross  Reference:  Veteran’s  benefits  not 
apportionable.  See  §  3.458. 

§  3.59  Parent. 

(a)  ’The  term,  “parent”  means  a  nat¬ 
ural  mother  or  father  (including  the 
mother  of  an  illegitimate  child  or  the 
father  of  an  illegitimate  child  if  the  usual 
family  relationship  existed),  mother  or 
father  through  adoption,  or  a  person  who 
for  a  period  of  not  less  than  1  year  stood 
in  the  relationship  of  a  parent  to  a  vet¬ 
eran  at  any  time  before  his  entry  into 
active  service. 

(b)  Foster  relationship  must  have  be¬ 
gun  prior  to  the  veteran’s  21st  birthday. 
Not  more  than  one  father  and  one 
mother,  as  defined,  will  be  recognized  in 
any  case.  If  two  persons  stood  in  the 
relationship  of  father  or  mother  for  1 
year  or  more,  the  person  who  last  stood 
in  such  relationship  before  the  veteran’s 
last  entry  into  active  service  will  be  rec¬ 
ognized  as  the  “parent”.  (38  U.S.C. 
101(5)) 

Administrative 

§  3.100  Delegations  of  authority. 

(a)  All  adjudication  officers,  assistant 
adjudication  officers,  authorization  offi¬ 
cers,  employees  designated  to  act  as  au¬ 
thorization  officers,  section  chiefs  and 
unit  chiefs,  are  delegated  authority  to 
make  findings  and  decisions  under  the 
applicable  laws,  regulations,  precedents, 
and  instructions,  as  to  entitlement  of 
claimants  to  benefits  under  all  laws  ad¬ 
ministered  by  the  Veterans  Administra¬ 
tion  governing  the  payment  of  monetary 
benefits  to  veterans  and  their  depend¬ 
ents,  within  the  jurisdiction  of  Compen¬ 
sation  and  Pension  Service. 

(b)  The  Chairman,  Board  on  Waivers 
and  Forfeitures,  Section  Chairman, 
Board  on  Waivers  and  Forfeitures, 
Chairmen  and  Section  Chairmen,  Com¬ 
mittees  on  Waivers,  are  delegated  au¬ 
thority  to  take  final  action  in  the  waiver 
of  the  recovery  of  payments  from  any 
person  pursuant  to  the  provisions  of  38 
U.S.C.  3102  subject  to  any  limitations 
imposed  by  current  Veterans  Adminis¬ 
tration  regulations  and  instructions. 

(c)  The  authority  delegated  by  para¬ 
graphs  (a)  and  (b)  of  this  section,  will 


terminate  upon  separation  from  service 
or  change  to  a  position  not  designated  to 
paragraphs  (a)  and  (b)  of  this  section 
(38  U.S.C.  212(a))  “• 

§  3.101  Decisions  to  conform. 

All  decisions  will  conform  to  the  laws 
regulations.  Administrator’s  decisiwjs’ 
and  defined  policies  as  enunciated  by  the 
Administrator.  All  opinions  of  the  Gen¬ 
eral  Counsel  which  constitute  a  prece¬ 
dent  are  contained  in  Administrator’s 
decisions  or  opinions  which  are  approved 
by  the  Administrator.  Conclusions 
reached  in  individual  cases  are  frequait- 
ly  infiuenced  by  peculiar  facts  or  local 
statutes  and,  consequently,  will  not  be 
followed  as  precedents.  However,  where 
it  is  apparent  beyond  question  that  the 
situation  is  identical,  such  conclusions 
may  be  followed  as  a  matter  of  consl^. 
ency  in  the  adjudication  of  claims  under 
the  law  or  regulations  applicable. 

§  3.102  Reasonable  doubt. 

It  is  the  defined  and  consistently 
applied  policy  of  the  Veterans  Adminis¬ 
tration  to  administer  the  law  under  a 
broad  interpretation,  consistent,  how¬ 
ever,  with  the  facts  shown  in  every  case. 
When,  after  careful  consideration  of  ali 
procurable  and  assembled  data,  a  rea¬ 
sonable  doubt  arises  regarding  service 
origin,  the  degree  of  disability,  or  any 
other  point,  such  doubt  will  be  resolved 
in  favor  of  the  claimant.  By  reasonable 
doubt  is  meant  one  which  exists  by  rea¬ 
son  of  the  fact  that  the  evidence  does 
not  satisfactorily  prove  or  disprove  the 
claim,  yet  a  substantial  doubt  and  one 
within  the  range  of  probability  as  dis¬ 
tinguished  from  pure  speculation  or  re¬ 
mote  possibility.  It  is  not  a  means  of 
reconciling  actual  conflict  or  a  contra¬ 
diction  in  the  evidence;  the  claimant  is 
required  to  submit  evidence  sufficient  to 
justify  a  belief  in  a  fair  and  impartial 
mind  that  his  claim  is  well  grounded. 
Mere  suspicion  or  doubt  as  to  the  truth 
of  any  statements  submitted,  as  distin¬ 
guished  from  impeachment  or  contradic¬ 
tion  by  evidence  or  known  facts,  is  not  a 
justifiable  basis  for  denying  the  applica¬ 
tion  of  the  reasonable  doubt  doctrine  if 
the  entire,  complete  record  otherwise 
warrants  invoking  this  doctrine.  The 
reasonable  doubt  doctrine  is  also  ai^li- 
cable  even  in  the  absence  of  official  rec¬ 
ords,  particularly  if  the  basic  incident 
allegedly  arose  under  combat,  or  simi¬ 
larly  strenuous  conditions,  and  is  con¬ 
sistent  with  the  probable  results  of  such 
known  hardships. 

§  3.103  Information  to  be  furnished 
claimants. 

The  claimant  will  be  informed  of  his 
entitlement  or  nonentitlement,  the  rea¬ 
son,  his  right  of  appeal,  and  of  the  time 
limit  within  which  an  appeal  may  be 
filed. 

§  3.104  Finality  of  decisions. 

(a)  The  decision  of  a  duly  constituted 
rating  agency  or  other  agency  of  original 
jurisdiction  will  be  final  and  binding 
upon  all  field  offices  of  the  Veterans  Ad¬ 
ministration  and  will  not  be  subject  to 
revision  except  by  duly  constituted  ap¬ 
pellate  authorities  or  except  as  provided 
in  §  3.105. 
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(b)  Current  determinations  of  line  of 
duty  character  of  discharge,  relation¬ 
ship’  dependency,  domestic  relations 
-unions,  homicide  and  findings  of  fact 
of  death  or  presumptions  of  death  made 
in  accordance  with  existing  instructions 
by  either  an  Adjudication  activity,  a  Vo¬ 
cational  Rehabilitation  and  Education 
activity,  or  an  Insurance  actlyity  are 
binding  one  upon  the  other  in  the  ab¬ 
sence  of  clear  and  unmistakable  error. 

(c)  A  decision  of  an  agency  of  original 
jurisdiction  which  is  not  appealed  within 
1  year  from  the  date  of  notice  of  the  dis¬ 
allowance  will  be  final.  Where  an  appeal 
is  timely  filed,  the  disallowance,  if 
afianned,  does  not  become  final  imtil  the 
date  of  the  appellate  decision.  (38 
U.S.C.  4004(a)  and  4005(b)) 

§3.105  Revision  of  decisions. 

•nie  provisions  of  this  section  apply 
except  where  there  is  fraud;  a  change  in 
law;  a  change  in  interpretation  of  law 
specifically  stated  in  a  Veterans  Ad¬ 
ministration  issue;  or  the  evidence  estab¬ 
lishes  that  service  connection  was  clearly 
Illegal. 

(a)  Error.  Previous  determinations  on 
which  an  action  wa&  predicated,  includ¬ 
ing  decisions  of  service  connection,  de¬ 
gree  of  disability,  age,  marriage,  rela¬ 
tionship,  service,  dependency,  line  of 
duty,  and  other  issues  will  be  accepted 
as  correct  in  the  absence  of  clear  and 
unmistakable  error.  Where  evidence 
establishes  such  error,  the  prior  decision 
will  be  reversed  or  amended.  The  rating 
or  other  adjudicative  decision  which  con¬ 
stitutes  a  reversal  of  a  prior  decision  on 
the  grounds  of  clear  and  unmistakable 
error  has  the  same  effect  as  if  the  cor¬ 
rected  decision  had  been  made  on  the 
date  of  the  reversed  decision. 

(b)  Difference  of  opinion.  Whenever 
an  adjudicative  agency  is  of  the  opinion 
that  a  revision  or  an  amendment  of  a 
previous  decision  is  warranted,  a  differ¬ 
ence  of  opinion  being  involved  rather 
than  a  clear  and  unmistakable  error,  the 
proposed  revision  will  be  recommended 
to  Central  Office. 

(c)  Character  of  discharge.  A  deter¬ 
mination  as  to  character  of  discharge  or 
line  of  duty  which  would  result  in  dis¬ 
continued  entitlement  is  subject  to  the 
provisions  of  paragraph  (d)  of  this 
section. 

(d)  Severance  of  service  connection. 
Service  connection  will  be  severed  only 
where  evidence  establishes  that  it  is 
clearly  and  unmistakably  erroneous  (the 
burden  of  proof  being  upon  the  Govern- 
meht).  A  change  in  diagnosis  may  be 
accepted  as  a  basis  for  severance  action 
if  the  examining  physician  or  physicians 
or  other  proper  medical  authority  certi.- 
fies  that,  in  the  light  of  all  accumulated 
evidence,  the  diagnosis  on  which  service 
connection  was  predicated  is  clearly 
erroneous.  This  certification  must  be 
accompanied  by  a  summary  of  the  facts, 
findings  and  reasons  supporting  the  con¬ 
clusion.  When  severance  of  service  con¬ 
nection  is  considered  warranted,  a  rating 
proposing  severance  will  be  prepared 
setting  forth  all  material  facts  and 
reasons  and  submitted  to  Central  Office 
for  review  without  notice  to  claimant  or 
representative.  Ratings  for  carious  or 


missing  teeth,  pyorrhea,  or  Vincent’s 
disease  will  not  be  submitted.  If  the 
proposal  is  approved  on  review  by  Cen¬ 
tral  Office,  the  claimant  will  be  notified 
of  the  contemplated  action  and  fur¬ 
nished  detailed  reasons  therefor  and  will 
be  given  a  reasonable  period,  not  to  ex¬ 
ceed  60  days  from  the  date  on  which 
notice  is  mailed,  to  his  last  address  of 
record,  for  the  presentation  of  additional 
evidence. 

(e)  Reduction  in  disability  evaluation. 
Where  the  reduction  in  rating  a  service- 
connected  disability  is  considered  war¬ 
ranted  by  a  change  in  physical  or  mental 
condition,  the  reduction  will  not  be  ef¬ 
fected  for  60  days  from  date  of  rating  to 
permit  submission  of  additional  evidence. 
The  letter  of  notification  to  the  veteran 
will  bear  the  same  date  as  the  rating. 

Cross  Reference:  Effective  dates.  See 
§  3.400  series. 

§  3.106  Renouncement. 

(a)  Any  person  entitled  to  pension, 
compensation,  or  dependency  and  in¬ 
demnity  compensation  under  any  of  the 
laws  administered  by  the  Veterans  Ad¬ 
ministration  may  renounce  his  right  to 
that  benefit.  The  renouncement  will  be 
in  writing  over  the  person’s  signature. 
Upon  receipt  of  such  renouncement  in 
the  Veterans  Administration,  payment 
of  such  benefits  and  the  right  thereto 
will  be  terminated,  and  such  person  will 
be  denied  any  and  all  rights  thereto  from 
such  filing.  (38  U.S.C.  3106(a)) 

(b)  The  renouncement  will  not  pre¬ 
clude  the  person  from  filing  a  new  ap¬ 
plication  for  pension,  compensation,  or 
dependency  and  indemnity  compensation 
at  any  future  date.  Such  new  applica¬ 
tion  will  be  treated  as  an  original  appli¬ 
cation,  and  no  payments  will  be  made 
thereon  for  any  period  before  the  date 
such  new  application  is  received  in  the 
Veterans  Administration.  (38  U.S.C. 
3106(b)) 

(c)  The  renouncement  of  dependency 
and  indemnity  compensation  by  one 
beneficiary  will  not  serve  to  increase  the 
rate  payable  to  any  other  beneficiary  in 
the  same  class. 

(d)  The  renouncement  of  dependency 
and  indemnity  compensation  by  a 
widow  will  not  serve  to  vest  title  to  this 
benefit  in  children  under  the  age  of  18 
years  or  to  increase  the  rate  payable  to 
a  child  or  children  over  the  age  of  18 
years. 

§  3.107  Awards  where  all  dependents  do 
not  apply. 

Except  as  provided  in  §  3.251(b)  (2) , 
in  any  case  where  claim  has  not  been 
filed  by  or  on  behalf  of  all  dependents 
who  may  be  entitled,  the  awards  (orig¬ 
inal  or  amended)  for  those  dependents 
who  have  filed  claim  will  be  made  for 
all  periods  at  the  rates  and  in  the  same 
manner  as  though  there  were  no  other 
dependents.  However,  if  the  file  refiects 
that  there  is  a  child  or  children  under 
18  years  of  age  for  whom  no  claim  has 
been  filed,  the  award  will  be  made  only 
at  the  apportioned  rate,  if  as  to  such 
children  it  is  possible  for  a  claim  to  be 
filed  imder  which  benefits  may  be 
awarded  for  a  period  prior  to  date  of 
filing  claim.  If,  at  the  expiration  of 


the  period  allowed,  claims  for  such  ad¬ 
ditional  children  have  not  been  filed, 
the  award  to  the  widow  or  child  will  be 
amended  to  provide  for  payment  at  the 
full  rate  over  the  period  affected. 

§  3.108  State  Department  as  agent  of 
Veterans  Administration. 

Diplomatic  and  consular  officers  of  the 
Department  of  State  are  authorized  to 
act  as  agents  of  the  Veterans  Administra¬ 
tion  and  therefore  a  formal  or  informal 
claim  or  evidence  submitted  in  support 
of  a  claim  filed  in  a  foreign  country  will 
be  considered  as  filed  in  the  Veterans 
Administration  as  of  the  date  of  receipt 
by  the  State  Depculment  representative. 

Cross  Reference:  Evidence  from  foreign 
countries.  See  §  3.202. 

§  3.109  Time  limit. 

(a)  Notice  of  time  limit  for  filing  evi¬ 
dence.  (1)  If  a -claimant’s  application  is 
incomplete,  the  claimant  will  be  notified 
of  the  evidence  necessary  to  complete 
the  application.  If  the  evidence  is  not 
received  within  1  year  from  the  date  of 
such  notification,  pension,  compensa¬ 
tion,  or  dependency  and  indemnity  com¬ 
pensation  may  not  be  paid  by  reason  of 
that  application.  (38  U.S.C.  3003(a)) 

(2)  The  provisions  of  this  pcuragraph 
are  applicable  to  original  applicaticms, 
formal  or  informal,  and  to  applications 
for  increased  benefits  by  reason  of  in¬ 
creased  disability,  age,  or  the  existence 
of  a  dependent  and  to  applications  for 
reopening  or  resumption  of  payments.  If 
substantiating  evidence  is  required  with 
respect  to  the  veracity  of  a  witaess  or  the 
authenticity  of  documentary  evidence 
timely  filed,  there  will  be  allowed  for  the 
submission  of  such  evidence  1  year  from 
the  date  of  the  request  therefor.  How¬ 
ever,  any  evidence  to  enlarge  the  proofs 
and  evidence  originally  submitted  is  not 
so  included. 

(b)  Failure  to  furnish  claim  form  or 
notice  of  time  limit.  Failure  to  furnish 
a  potential  claimant  any  form  or  infor¬ 
mation  concerning  the  right  to  file  claim 
for  pension,  compensation,  or  depend¬ 
ency  and  indemnity  compensation,  or  to 
furnish  notice  of  the  time  limit  for  the 
submission  of  evidence,  or  to  furnish 
notice  of  the  time  limit  for  the  filing  of 
an  appeal  will  not  extend  the  period 
allowed  for  these  actions. 

§  3.110  Computation  of  time  limit. 

In  computing  the  time  limit  for  the 
filing  of  claims  or  evidence  requested  by 
the  Veterans  Administration,  the  first 
day  of  the  specified  period  will  be  ex¬ 
cluded  and  the  last  day  included.  1^ 
rule  is  applicable  in  cases  in  which  the 
time  limit  expires  on  a  workday.  Where 
the  time  limit  would  expire  on  a  Satur¬ 
day,  Simday  or  holiday,  the  next  suc¬ 
ceeding  workday  will  be  included  in  the 
computation. 

§  3.111  Appeals  on  simultaneously  con¬ 
tested  claims. 

(a)  Where  one  claim  is  allowed  and 
one  denied,  or  the  allowance  of  one  claim 
would  result  in  payment  of  a  lower  rate 
to  another  claimant,  the  person  adveresly 
aJGfected  may  file  an  appeal  within  BO 
days  from  the  date  of  the  letter  of  denial. 
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(b)  If  an  appeal  is  received  and  it  is 
indicated  that  additional  evidence  is  to 
be  submitted,  a  period  of  60  days  (90 
days  in  cases  of  claimants  residing  out¬ 
side  the  continental  limits  of  the  United 
States)  will  be  allowed  to  submit  such 
evidence.  This  may  be  extended  not  to 
exceed  an  additional  60  days  (90  days 
to  those  residing  outside  the  continental 
limits  of  the  United  States)  if  good  cause 
is  shown. 

(c)  Upon  the  filing  of  an  appeal,  the 
allowed  claimant  will  be  notified  and 
when  all  evidence  has  been  submited  by 
the  appellant,  the  other  claimant  will  be 
informed  of  its  substance  and  will  be  al¬ 
lowed  30  days  (60  days  if  residing  outside 
the  continental  limits  of  the  United 
States)  within  which  to  file  a  brief  or 
argument  in  answer. 

(d)  If  no  appeal  is  timely  filed,  an 
award  will  l:^  made  to  the  claimant 
whose  entitlement  has  been  established. 

(e)  Notices  as  required  by  this  section 
will  be  forwarded  to  the  parties  in  inter¬ 
est  to  the  latest  known  address  of  record. 
(38U.S.C.  4007) 

§  3.112  Fractions  of  one  cent. 

In  all  cases  where  the  amount  to  be 
paid  under  any  award  involves  a  frac¬ 
tion  of  a  cent,  the  fractional  part  will  be 
excluded. 

§  3.113  Signature  by  mark. 

All  signatures  by  mark  or  thumb  print 
must  be  witnessed  by  two  persons  who 
can  write  and  who  have  signed  their 
names  and  addresses. 

Claims 

§  3.150  Forms  to  be  furnishecL 

(a)  Upon  request  ma;de  in  person  or 
in  writing  by  any  person  applsdng  for 
benefits  under  the  laws  administered  by 
the  Veterans  Administration,  the  appro¬ 
priate  application  form  will  be  furnished. 
(38U.S.C.  3002) 

(b)  Upon  receipt  of  notice  of  death 
of  a  veteran,  the  appropriate  application 
form  will  be  forwarded  for  execution  by 
or  on  behalf  of  any  dependent  who  has 
apparent  entitlement  to  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation.  If  it  is'  not  indicated  that 
any  person  would  be  entitled  to  such 
benefits,  but  there  is  payable  an  accrued 
benefit  not  paid  during  the  veteran’s  life¬ 
time,  the  appropriate  application  form 
will  be  forwarded  to  the  preferred  de¬ 
pendent.  Notice  of  the  time  limit  will 
be  included  in  letters  forwarding  appli¬ 
cations  for  benefits. 

(c)  When  disability  or  death  is  due  to 
Veterans  Administration  hospital  treat¬ 
ment,  training,  medical  or  surgical  treat¬ 
ment,  or  examination,  a  specific  appli¬ 
cation  for  benefits  will  not  be  initiated. 

(d)  When  it  is  apparent  that  any 
child  of  record  may  be  entitled  to  de¬ 
pendency  and  indemnity  compensation 
in  its  own  right  due  to  termination  of  the 
widow’s  entitlement  (e.g.,  by  reason  of 
death  or  marriage),  any  written  state¬ 
ment  showing  intent  to  claim  in  behalf 
of  such  child  will  constitute  sufficient 
application.  In  the  absence  of  a  written 
statement  constituting  a  claim,  the  ap¬ 


propriate  application  form  will  be 
forwarded. 

Cboss  Reference;  Failure  to  fiurnlsh  claim 
form  or  notice  of  time  limit.  See  S  3.109(b). 

§  3.151  Claims  for  disability  benefits. 

A  specific  claim  in  the  form  prescribed 
by  the  Administrator  must  be  filed  in 
order  for  benefits  to  be  paid  to  any  indi¬ 
vidual  under  the  laws  administered  by 
the  Veterans  Administration  (38  U.S.C. 
3001(a) ) .  A  claim  by  a  veteran  for  com¬ 
pensation  may  be  considered  to  be  a 
claim  for  pension;  and  a  claim  by  a  vet¬ 
eran  for  pension  may  be  considered  to  be 
a  claim  for  compensation.  The  greater 
benefit  will  be  awarded,  unless  the  claim¬ 
ant  specifically  elects  the  lesser  benefit. 

Cross  Reference;  Informal  claims.  See 
§  3.155(b). 

§  3.152  Claims  for  death  benefits. 

(a)  A  specific  claim  in  the  form  pre¬ 
scribed  by  the  Administrator  (or  jointly 
with  the  Secretary  of  Health,  Education, 
and  Welfare,  as  prescribed  by  §  3.153) 
must  be  filed  in  order  for  death  benefits 
to  be  paid  to  any  individual  under  the 
laws  administered  by  the  Veterans  Ad¬ 
ministration.  (38  U.S.C.  3001(a)) 

(b)  (1)  A  claim  by  a  widow  or  child 
for  compensation  or  dependency  and  in¬ 
demnity  compensation  will  also  be  con¬ 
sidered  to  be  a  claim  for  death  pension 
and  accrued  benefits,  and  a  claim  by  a 
widow  or  child  for  death  pension  will  be 
considered  to  be  a  claim  for  death  com¬ 
pensation  or  dependency  and  indemnity 
compensation  and  accrued  benefits.  (38 
U.S.C.  3001(b)(1)) 

(2)  A  claim  by  a  parent  for  compen¬ 
sation  or  dependency  and  indemnity 
compensation  will  also  be  considered  to 
be  a  claim  for  accrued  benefits.  (38 
U.S.C.  3001(b)(2)) 

(c)  (1)  Where  a  child’s  entitlement  to 
dependency  and  indemnity  compensa¬ 
tion  arises  by  reason  of  termination  of 
a  widow’s  right  to  dependency  and  in¬ 
demnity  compensation  or  by  reason  of 
attaining  the  age  of  18  years,  a  claim 
will  be  required.  (38  U.S.C.  3010(d)) 
Where  the  award  to  the  widow  is  termi¬ 
nated  by  reason  of  her  death,  a  claim  for 
the  child  will  be  considered  a  claim  for 
any  accrued  benefits  which  may  be 
payable. 

(2)  A  claim  filed  by  a  widow  who  does 
not  herself  have  entitlement  will  be  ac¬ 
cepted  as  a  claim  for  a  child  or  children 
in  her  custody  named  in  the  claim. 

(3)  Where  a  claim  of  a  widow  is  dis¬ 
allowed  for  any  reason  whatsoever  and 
where  evidence  requested  in  order  to  de¬ 
termine  entitlement  of  a  child  or  chil¬ 
dren  named  in  the  widow’s  claim  is  sub¬ 
mitted  within  1  year  from  date  of 
request,  requested  either  before  or  after 
disallowance  of  the  widow’s  claim,  an 
award  for  the  child  or  children  will  be 
made  as  though  the  disallowed  claim 
had  been  filed  solely  on  their  behalf. 
Otherwise,  payments  may  not  be  made 
for  the  child  or  children  for  any  period 
prior,  to  the  date  of  receipt  of  a  new 
claim. 

Cross  Reference;  State  Department  as 
agent  of  Veterans  Administration.  See 
§  3.108. 


§  3.153  Qaims  filed  with  Social  Security 

An  application  on  a  form  jointly  pre 
scribed  by  the  Administrator  and  the 
Secretary  of  Health,  Education,  and 
fare  filed  with  the  Social  Security  m 
ministration  on  or  after  January  l,  1957 
will  be  considered  a  claim  for  death'bene- 
fits,  and  to  have  been  received  in  the 
Veterans  Administration  as  of  the  date 
of  receipt  in  Social  Security  Administra- 
tion.  The  receipt  of  such  an  appUca^ 
tion  (or  copy  thereof)  by  the  Veterans 
Administration  will  not  preclude  a  re¬ 
quest  for  any  necessary  evidence  (aji 
U.S.C.  3005) 

§  3.154  Injury  due  lo  hospital  treatment 
etc.  .  ’ 

Any  statement  in  a  communicatl(»i, 
showing  an  intent  to  file  a  claim  fw  ad¬ 
ditional  disability  or  for  death  benefits 
resulting  from  training,  hospitalization, 
medical  or  surgical  treatment,  or  exami¬ 
nation,  filed  within  2  years  after  the  in¬ 
jury  or  aggravation  was  suffered,  or 
death  occurred,  may  be  accepted  as  a 
claim.  (38  U.S.C.  351) 

§  3.155  Informal  claims. 

(a)  Any  communication  or  action,  in¬ 
dicating  an  intent  to  apply  fbr  one  or 
more  benefits  under  the  laws  adminis¬ 
tered  by  the  Veterans  Administration, 
from  a  claimant,  his  duly  authorized 
representative,  a  Member  of  Congress, 
or  some  person  acting  as  next  friend  of 
a  claimant  who  is  not  sui  juris  may  be 
considered  an  informal  claim.  Such  in¬ 
formal  claim  must  identify  the  benefit 
sought.  Upon  receipt  of  an  informal 
claim,  if  a  formal  claim  has  not  been 
filed,  an  application  form  will  be  for¬ 
warded  to  the  claimant  for  execution. 
If  received  within  1  year  from  the  date  it 
was  sent  to  the  claimant,  it  will  be  con¬ 
sidered  filed  as  of  the  date  of  receipt  of 
the  informal  claim. 

(b)  A  communication  received  from  a 
service  organization,  an  attorney,  or 
agent  may  not  be  accepted  as  an  infor¬ 
mal  claim  if  a  power  of  attorney  was 
not  executed  at  the  time  the  communi¬ 
cation  was  written. 

(c)  When  a  claim  has  been  filed 
which  meets  the  requirements  of  §  3.1S1 
or  3.152,  an  informal  application  for  in¬ 
crease  or  reopening  will  be  accepted  as 
a  claim. 

Cross  Reference;  State  Department  as 
agent  of  Veterans  Administration.  See 
§  3.108. 

§  3.156  New  and  material  evidence. 

(a)  New  and  material  evidence,  re¬ 
lating  to  the  same  factual  basis  (such  as, 
in  the  case  of  a  living  veteran,  the  same 
disease  or  injury)  as  that  of  the  disal¬ 
lowed  claim,  submitted  subsequent  to 
the  final  disallowance  of  the  claim,  will 
constitute  a  new  claim  and  have  all  the 
attributes  thereof;  (38  U.S.C.  3004(a)) 
Provided,  That  the  evidence  or  the  ac¬ 
companying  communication  meets  the 
requirements  as  to  what  shall  constitute 
an  informal  claim  under  §  3.155. 

(b)  'The  adjudicating  agency  of  orig¬ 
inal  jurisdiction  will  determine  whether 
the  evidence  is  new  and  material  and,  if 
determined  to  be  so,  will  proceed  with 
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adjudication  upon  the  basis  of  all  the 
evidence. 

(c)  A  formal  application  will  not  be 
reauired;  however,  additional  informa¬ 
tion  or  evidence  which  is  required  must 
be  submitted  within  1  year  from  the  date 
of  request. 

(d)  Evidence  received  prior  to  the  ex- 
Diration  of  the  appeal  period,  or  prior  to 
the  appellate  decision,  will  be  considered 
by  the  adjudicating  agency  of  original 
jurisdiction  and  will  be  considered  as 
having  been  filed  in  connection  with  the 
pjoiin  which  was  pending  at  the  begin¬ 
ning  of  the  appeal  period. 

(e)  Where  the  new  and  material  evi¬ 
dence  consists  of  a  supplemental  report 
from  the  service  department,  received 
before  or  after  the  decision  has  become 
flr^,  the  former  decision  will  be  recon- 
siderW  by  the  adjudicating  agency  of 
original  jurisdiction.  This  compre¬ 
hends  ofiflcial  service  department  records 
which  presumably  have  been  misplaced 
and  have  now  been  located  and  for¬ 
warded  to  the  Veterans  Administration. 
Also  included  are  corrections  by  the  serv¬ 
ice  department  of  former  errors  of  com¬ 
mission  or  omission  in  the  preparation 


claim  for  increased  benefits  or  an  in¬ 
formal  claim  to  reopen.  The  evidence 
listed  will  also  be  accepted  as  an  in¬ 
formal  claim  for  pension  previously  de¬ 
nied  for  the  reason  the  disability  was 
not  permanently  and  totally  disabling. 

(1)  Report  of  Veterans  Administra¬ 
tion  examination  and  hospitalization  at 
Veterans  Administration  expense.  The 
date  of  examination  or  date  of  admis¬ 
sion  to  a  Veterans  Administration  hos¬ 
pital  or  date  of  admission  to  a  non- 
Veterans  Administration  hospital  if  pre¬ 
viously  authorized  will  be  accepted.  If 
subsequently  authorized  the  date  the 
Veterans  Administration  received  notice 
of  admission  to  a  non-Veterans  Admin¬ 
istration  hospital  will  be  accepted. 

(2)  Evidence  from  a  private  physi¬ 
cian  or  layman.  The  date  of  receipt  of 
such  evidence  will  be  accepted  when  the 
evidence  furnished  by  or  in  behalf  of 
the  claimant  is  within  the  competence 
of  the  physician  or  lay  person  and  shows 
the  reasonable  probability  of  entitlement 
to  benefits.  This  must  be  verified  by 
official  examination  prior  to  granting 
such  benefits. 

(3)  State  and  other  institutions. 


date  the  evidence  showing  the  payee's 
present  whereabouts  is  received  in  the 
Veterans  Administration,  if  otherwise  in 
order. 

Cross  Reterencz:  Disappearance  of  In¬ 
competent  veteran.  See  i  3.656. 

Evidence  Requirements 

§  3.200  Testimony  certified  or  under 
oath. 

(a)  Claimants  and  witnesses  in  their 
behalf  will  be  duly  sworn  before  present¬ 
ing  oral  testimony  before  any  rati^, 
authorization,  or  appellate  body. 

(b)  All  written  testimony  submitted 
by  the  claimant  or  in  his  behalf  for  the 
purpose  of  establishing  a  claim  for  serv¬ 
ice  connection  will  be  certified  or  imder 
oath.  This  includes  records,  examina¬ 
tion  reports  and  transcripts  material  to 
the  issue  received  by  the  Veterans  Ad¬ 
ministration  at  the  instance  of  the 
claimant  or  in  his  behalf  or  requested 
by  the  Veterans  Administration,  from 
state,  county,  municipal,  recogniz^  pri¬ 
vate  institutions,  and  contract  hospitals. 

§  3.201  Exchange  of  evidence;  Social 
Security  and  Veterans  Administra- 


of  the  prior  report  or  reports  and  identi¬ 
fied  as  such.  The  retroactive  evaluation 
of  disability  resulting  from  disease  or  in¬ 
jury  subsequently  service  connected  on 
the  basis  of  the  new  evidence  from  the 
service  department  must  be  supported 
adequately  by  medical  evidence.  Where 
such  records  clearly  support  the  assign¬ 
ment  of  a  specific  rating  over  a  part  or 
the  entire  period  of  time  involved,  a  ret¬ 
roactive  evaluation  will  be  assigned  ac- 
cor^gly  except  as  it  may  be  affected  by 
the  filing  date  of  the  original  claim. 

(f)  Awards  pursuant  to  claims  com¬ 
prehended  in  this  section  will  be  gov¬ 
erned  by  the  §  3.400  series  relating  to  the 
effective  dates  of  awards  based  upon 
original  claims. 

(g)  Evidence  which  is  solely  cumula¬ 
tive  or  repetitious  in  character  will  not 
serve  as-  the  basis  for  reconsideration  of 
the  previous  decision.  When  evidence 
relates  to  the  same  specific  fact  to  which 
proof  previously  was  adduced  of  a  like 


When  submitted  by  or  on  behalf  of  the 
veteran  and  entitlement  is  shown,  date 
of  receipt  by  the  Veterans  Administra¬ 
tion  of  physical  examination  reports, 
clinical  records,  and  transcripts  of  rec¬ 
ords  may  be  accepted  if  received  from 
State,  county,  municipal,  recognized 
private  institutions  or  other  Govern¬ 
ment  hospitals.  These  records  must  be 
authenticated  by  an  appropriate  official 
of  the  institution.  Benefits  will  be 
granted  if.  the  records  are  adequate  for 
rating  purposes;  otherwise  findings  will 
be  verified  by  official  examination.  Re¬ 
ports  received  from  private  institutions 
not  listed  by  the  American  Hospital  As¬ 
sociation  must  be  certified  by  the  Chief 
Medical  Officer  of  the  Veterans  Admin¬ 
istration  or  his  physician  designee. 

§  3.158  Abandoned  claims. 

(a)  In  an  original  claim  or  a  claim 
for  increase  in  which  no  response  has 
been  made  within  1  year  after  the  re¬ 


tion. 

(a)  Evidence  received  in  the  Social 
Security  Administration  in  support  of  a 
claim  filed  on  or  after  January  1,  1957, 
for  benefits  under  Title  n  of  the  Social 
Security  Act  will  be  considered  to  have 
been  received  in  the  Veterans  Adminis¬ 
tration  as  of  the  date  of  receipt  in  the 
Social  Security  Administration.  Where 
such  evidence  is  needed  in  a  claim  for 
dependency  and  indemnity  compensa¬ 
tion,  a  copy  or  certification  will  be  re¬ 
quested  from  the  Social  Security  Admin¬ 
istration. 

(b)  A  copy  or  certification  of  evidence 
filed  in  the  Veterans  Administration  in 
support  of  a  claim  for  dependency  and 
indemnity  compensation  will  be  fur¬ 
nished  the  Social  Security  Administra¬ 
tion  upon  request  from  the  agency.  (38 
U.S.C.  3005) 

Cross  Reference:  Claims  filed  with  Social 
Security.  See  §  3.153. 


character,  it  is  cumulative  but  not  when 
it  relates  to  a  new  fact  respecting  the 
general  question  or  point  in  issue.  To 
constitute  material  evidence,  the  facts 
offered  must  relate  and  go  to  the  issue 
or  have  a  legitimate  and  effective  influ¬ 
ence  or  bearing  on  the  decision  in 
question. 

Cross  References:  Effective  dates — gen¬ 
eral.  See  §3.400. 

Cbrrectlon  of  military  records.  See  §  3.400 
(g). 

§  3.157  Report  of  physical  examination 
or  hospitalization  as  claim  for  in¬ 
crease  or  to  reopen. 

(a)  General.  Effective  date  of  pen¬ 
sion  or  compensation  benefits,  if  other¬ 
wise  in  order,  will  depend  on  the  date  of 
receipt  of  the  evidence  or  the  date  when 
entitlement  arose,  whichever  is  the  later. 

(b)  Claim.  Once  a  formal  claim  for 
pension  or  compensation  has  been  al¬ 
lowed  or  a  formal  claim  for  compensa¬ 
tion  disallowed  for  the  reason  that  the 
service-connected  disability  is  not  com-’ 
pensable  in  degree,  receipt  of  one  of  the 
following  will  be  accepted  as  an  informal 


quest  for  the  evidence  or  order  for  physi¬ 
cal  examination  by  the  Veterans 
Administration,  the  claimant’s  failure  or 
disregard  will  constitute  abandonment  of 
the  claim  and  sufficient  grounds  for  its 
disallowance.  After  the  expiration  of  1 
year,  further  action  will  not  be  taken 
unless  a  new  claim  is  received.  Should 
the  claim  be  finally  established,  pension, 
compensation,  or  dependency  and  in¬ 
demnity  compensation  shall  commence 
not  earlier  than  the  date  of  filing  the 
new  claim. 

(b)  Where  the  veteran  fails  without 
adequate  reason  to  respond  to  an  order 
to  report  for  physical  examination 
within  1  year  from  the  date  of  request 
and  payments  for  a  nonstatic  condition 
have  been  discontinued,  the  claim  for 
such  benefits  will  be  considered 
abandoned. 

(c)  Where  payments  of  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation  have  not  been  made  or 
have  been  discontinued  because  a  payee’s 
present  whereabouts  is  unknown  for  a 
period  of  1  year  or  more,  payments  will 
not  be  made  for  any  period  prior  to  the 


§  3.202  Evidence  from  foreign  countries. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  where  an  affidavit  or 
other  document  is  executed  by  or  before 
an  official  in  a  foreign  country,  the  sig¬ 
nature  of  that  official  must  be  authenti¬ 
cated  by  a  United  States  Consular  Officer 
in  that  jurisdiction  or  by  the  State  De¬ 
partment.  Where  the  United  States  has 
no  consular  representative  in  a  foreign 
country,  such  authentication  may  be 
made  as  follows: 

(1)  By  a  consular  agent  of  a  friendly 
government  whereupon  the  signature 
and  seal  of  the  official  of  the  friendly  gov¬ 
ernment  may  be  authenticated  by  the 
State  Department;  or 

(2)  By  the  nearest  American  consul 
who  will  attach  a  certificate  showing  the 
result  of  his  investigation  concerning 
its  authenticity. 

(b)  Authentication  will  not  be  re¬ 
quired: 

(1)  On  documents  approved  by  the 
Deputy  Minister  of  Veterans  Affairs,  De¬ 
partment  of  Veterans  Affairs,  Ottawa, 
Canada; or 
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(2)  When  it  is  indicated  that  the  at¬ 
testing  officer  is  authorized  to  adminis¬ 
ter  oaths  for  general  purposes  and  the 
document  bears  his  signature  and  seal; 
or 

(3)  When  the  document  is  executed 
before  a  Veterans  Administration  em¬ 
ployee  authorized  to  administer  oaths; 
or 

(4)  When  a  copy  of  a  public  or  church 
record  from  any  foreign  country  purports 
to  establish  birth,  marriage,  divorce,  or 
death  provided  it  bears  the  signature  and 
seal  of  the  custodian  of  such  record  and 
there  is  no  conflicting  evidence  in  the  file 
which  would  serve  to  create  doubt  as  to 
the  correctness  of  the  record;  or 

(5)  When  a  copy  of  the  public  or 
church  record  from  one  of  the  coun¬ 
tries  comprising  the  United  Kingdom, 
.namely:  England,  Scotland,  Wales,  or 

Northern  Ireland,  purports  to  establish 
birth,  marriage,  or  death,  provided  it 
b^rs  the  signature  or  seal  or  stamp  of 
the  custodisui  of  such  record  and  there 
is  no  evidence  which  would  serve  to  cre¬ 
ate  doubt  as  to  the  correctness  of  the 
records;  or 

(6)  When  affidavits  prepared  in  the 
Republic  of  the  Philippines  are  certifled 
.  by  a  Veterans  Administration  represent¬ 
ative  located  in  the  Philippines  having 
authority  to  administer  oaths. 

CBOS8  Rkfehenoe:  State  Department  as 
agent  of  Veterans  Administration.  See 
i  8.106. 

§  3,203  Service  records  as  evidence  of 
discharge. 

(a)  For  the  purpose  of  securing  au¬ 
thoritative  information  in  regard  to 
diMharge  for  potential  payment  of  com¬ 
pensation,  dependency  and  indemnity 
compensation,  or  burial  allowance,  any 
one  of  the  following  documents  will  be 
accepted  by  the  Veterans  Administration 
as  credible  evidence : 

(1)  Certifleate  of  discharge. 

(2)  Authoritative  notice  from  the 
.  service  department  as  to  the  facts  of  such 

discharge. 

(3)  Any  copy  or  abstract  of  the  certifl¬ 
eate  of  discharge  certifled  by  a  notary 
public  or  other  official  having  authority 
under  the  law  to  administer  oaths. 

(b)  Evidence  as  enumerated  in  para¬ 
graph  (a)  of  this  section  will  be  accepted 
as  authoritative  proof  of  the  facts  con¬ 
tained  therein  for  the  purpose  of  making 
awards  of  compensation,  dependency  and 
indemnity  compensation,  and  burial  al¬ 
lowance.  Such  facts  need  not  be  verifled 
unless  there  is  some  reason  to  question 
the  genuineness  of  the  document  or  the 
accuracy  of  the  information  contained 
therein. 

(c)  The  evidence  as  enumerated  in 
paragraph  (a)  of  this  section  will  not  be 
accepted  as  establishing  the  period  of 
service  of  a  veteran  for  the  purpose  of 
making  awards  of  pension  except  in  those 
cases  where  the  veteran  was  discharged 
for  disability  incurred  in  service  in  line 
of  duty.  Specifle  request  will  be  made 
of  the  service  department  for  a  complete 
statement  of  service  showing  the  time 
spent  on  an  industrial,  agricultural,  or 
indeflnite  furlough;  time  lost  on  absence 
without  leave  (without  pay) ;  imder  ar¬ 


rest  (without  acquittal)  ;  in  desertion  and 
while  undergoing  sentence  of  court- 
martial:  Provided,  That,  where  available 
case  file  evidence  establishes  service  of 
9  months  or  more,  or  there  is  substantial 
evidence  of  90  days  creditable  service, 
such  as  a  service  department  record  of 
hospitalization  for  90  days  for  a  line  of 
duty  condition,  award  action  otherwise 
in  order  may  be  had  without  awaiting 
return  of  official  information. 

§  3.204  Secondary  evidence. 

(a)  Marriage  or  birth.  The  classes  of 
evidence  to  be  requested  for  the  purpose 
of  establishing  marriage,  age,  or  rela¬ 
tionship  are  indicated  in  §§  3.205  and 
3.209  in  the  order  of  preference.  Failure 
to  furnish  the  higher  class,  however,  does 
not  preclude  the  acceptance  of  a  lower 
class  if  the  evidence  furnished  is  suffi¬ 
cient  to  prove  the  point  involved. 

(b)  Marriage,  birth,  or  death.  A  cer¬ 
tified  copy  or  abstract  of  a  record  re¬ 
ferred  to  in  §§  3.205,  3.209,  and  3.211, 
which  is  not  certifl^  over  the  signature 
and  official  seal  of  the  person  having 
custody  of  the  record,  will  be  accepted 
nevertheless  if: 

(1)  The  person  having  custody  of  the 
record  has  no  official  seal,  and  the  copy 
or  abstract  bears  his  signature  mid  ts 
either  sworn  to  by  him  or  is  on  a  blank 
printed  especially  for  that  purpose;  or 

(2)  The  copy  is  made  by  a  field  exam¬ 
iner  or  other  employee  of  ttie  Veterans 
Administration  who  is  Authorized  to  ad¬ 
minister  oaths. 

(c)  Photostats.  Photostats  of  original 
documents  or  of  certified  copies  of  rec¬ 
ords  will  be  acceptable  if  the  original 
would  be  acceptable. 

§  3.205  Marriage. 

(a)  Proof  of  marriage.  Marriage 
should  be  established  by  one  of  the  fol¬ 
lowing  types  of  evidence: 

(1)  Copy  of  the  public  record  of  mar¬ 
riage,  certified  or  attested,  or  by  an  ab¬ 
stract  of  the  public  record,  containing 
sufficient  data  to  identify  the  parties,  the 
date  and  place  of  the  marriage,  and  the 
number  of  prior  marriages  by  either 
party  if  shown  on  the  official  record,  is¬ 
sued  by  the  officer  having  custody  of  the 
recc'd  or  one  authorized  to  act  for  him, 
bearing  the  seal  of  such  office,  or  other¬ 
wise  properly  identified,  or  a  certified 
copy  of  the  church  record  of  marriage. 

(2)  Official  report  from  service  de¬ 
partment  as  to  marriage  which  occurred 
while  the  veteran  was  in  service. 

(3)  The  affidavit  of  the  clerg3rman  or 
magistrate  who  officiated. 

(4)  The  original  certificate  of  mar¬ 
riage  accompanied  by  proof  of  its  gen¬ 
uineness  and  the  authority  of  the  person 
to  perform  the  marriage. 

(5)  The  affidavits  of  two  or  more  eye¬ 
witnesses  to  the  ceremony. 

(6)  In  jurisdictions  where  marriages 
other  than  by  ceremony  are  recognized 
the  affidavits  of  one  or  both  of  the  parties 
to  the  marriage,  if  living,  setting  forth 
all  of  the  facts  and  circumstances  con¬ 
cerning  the  alleged  marriage,  such  as  the 
agreement  between  the  parties  at  the  be¬ 
ginning  of  their  cohabitation,  the  period 
of  cohabitation,  places  and  dates  of  resi¬ 
dences,  and  whether  children  were  bom 


as  the  result  of  the  relationship,  tjjj. 
evidence  should  be  supplemented  by  af. 
fidavits  from  two  or  more  persons  who 
know  as  the  result  of  personal  observa. 
tion  the  reputed  relationship  which  exl 
isted  between  the  parties  to  the  alleged 
marriage  including  the  periods  of  co. 
habitation,  places  of  residences,  whether 
the  parties  held  themselves  out  as  hiK- 
band  and  wife,  and  whether  they  were 
generally  accepted  as  such  in  the  com¬ 
munities  in  which  they  lived. 

(b)  Valid  marriage.  A  marriage  may 
be  recognized  as  valid  only  when  it  h 
shown  that  prior  marriages  have  been 
dissolved.  The  burden  of  proof  of  the 
validity  of  marriage  is  on  the  clainuuit 
Responsibility  for  determining  whether 
the  claimant  has  met  this  burden  is  that 
of  the  Veterans  Administration.  In  ad¬ 
dition  to  proof  of  marriage  as  outlined 
in  paragraph  (a)  of  this  section,  the 
termination  of  all  prior  marriages  d 
each  party  is  to  be  shown  by  certllled 
copies  of  final  decrees  of  divorce  or  an¬ 
nulment,  certified  abstracts  thereof 
(specifically  reciting  the  effect  of  the 
judgment) ,  or  by  proof  of  death. 

(c)  Marriages  deemed  vaUd.  in  a 
widow’s  claim  where  she  has  submitted 
proof  of  marriage  in  accordance  with 
paragraph  (a)  of  this  section  and  ain 
meets  the  requirements  of  S  3.52,  her 
signed  statement  that  she  had  no  knoid- 
edge  of  an  impediment  to  her  marriage 
to  the  veteran  will  be  accepted,  in  fiie  ab¬ 
sence  of  information  to  the  contrary,  u 
proof  of  that  fact.  In  such  cases  eA- 
dence  of  the  dissolution  of  prior  mar¬ 
riages  of  either  party  will  not  be  required. 

Cboss  Reference:  Marriages  deemed  valid. 
See  S  3.52. 

§  3.206  Divorce  decree. 

(a)  A  divorce  decree,  regular  on  iti 
face  and  granted  either  within  or  withont 
the  matrimonial  domicile,  will  be  ac¬ 
cepted  for  pension,  compensation,  or  d^ 
pendency  and  indemnity  compensatiOD 
purposes  in  determining  marital  ststns 
unless  there  is  a  protest  or  there  is  rea¬ 
son  for  further  inquiry.  Where  there  is 
a  protest  or  reason  for  further  inqniiy, 
it  will  be  accepted  as  effecting  a  ebsmt 
in  the  marital  status  of  the  parties  if  the 
defendant  was  “personally  served”  by  a 
method  authorized  by  law  as  sufficient  to 
support  a  judgment  in  personam  against 
such  defendant,  or  appeared  in  person  or 
by  counsel  authorized  by  the  defendant: 

(1)  Where  the  decree  was  entered  in 
a  Federal  court;  or 

( 2 )  Where  the  decree  was  entered  in  a 
State  of  the  United  States  (its  terriwries 
or  possessions)  in  which  it  is  not  subject 
to  direct  or  collateral  attack. 

(b)  If  the  decree  is  subject  to  direct 
or  collateral  attack  in  the  State  of  the 
United  States  (its  territories  or  posses¬ 
sions)  in  which  it  was  granted,  notwith¬ 
standing  personal  service  as  described  in 
paragraph  (a)  of  this  section,  or  it  is 
established  that  the  plaintiff  to  whan 
the  divorce  was  granted  was  not  a  bona 
fide  resident  of  the  jurisdiction  wherein 
the  decree  was  granted,  the  decree  will 
not  be  accepted  as  effecting  a  change 
in  the  marital  status  of  the  parties  lor 
the  purposes  of  this  section. 
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8  3.207  Annulment  of  void  remarriages 
*  *  of  widows. 

Where  the  remarriage  of  a  widow  who 
seeks  benefits  as  an  unremarried  person 
has  been  annulled  by  court  decree,  there 
should  be  furnished  certified  copies  of: 

(a)  The  petition  to  the  court  for 

annulment; 

(b)  The  answer,  if  any; 

(c)  A  transcript  of  the  testimony,  if 
available;  and 

(d)  The  court  decree  of  annulment. 

§  3.208  Claims  based  on  attained  age. 

In  claims  for  pension  where  the  age 
of  the  veteran  or  widow  is  material,  the 
statements  of  age  will  be  accepted  where 
they  are  in  agreement  with  other  state¬ 
ments  in  the  record  as  to  age.  However, 
where  there  is  a  variance  in  such  rec¬ 
ords,  the  youngest  age  will  be  accepted 
subject  to  the  submission  of  evidence  as 
outlined  in  §  3.209. 

§  3.209  Birth. 

Age  or  relationship  should  be  estab¬ 
lished  by  one  of  the  following  types  of 
evidence:  Provided,  That,  if  the  name 
of  the  person  appearing  on  the  copy  of 
a  record  is  not  the  same  as  that  appear- " 
ing  on  the  records  of  the  Veterans  Ad¬ 
ministration,  an  aflBdavit  will  be  required 
identifying  the  person  having  the 
changed  name  as  the  person  whose  name 
appears  in  the  record: 

(a)  A  copy  or  abstract  of  the  public 
record  of  birth,  certified  by  the  custodian 
of  such  records.  Such  a  record  estab¬ 
lished  more  than  4  years  after  the  birth 
will  be  accepted  as  proof  of  age  or  rela¬ 
tionship  if,  it  is  not  inconsistent  with 
material  of  record  with  the  Veterans  Ad¬ 
ministration,  or  if  it  shows  on  its  face 
that  it  is  based  upon  evidence  which 
would  be  acceptable  under  this  section. 

(b)  A  copy  of  the  church  record  of 
baptism,  certified  by  the  custodian  of 
such  records.  Such  a  record  of  baptism 
performed  more  than  4  years  after  birth 
will  not  be  accepted  as  proof  of  .age  or 
relationship  unless  it  is  consistent  with 
material  of  record  with  the  Veterans  Ad¬ 
ministration,  which  will  include  at  least 
one  reference  to  age  or  relationship 
made  at  a  time  when  such  reference  was 
not  essential  to  establishing  entitlement 
to  the  benefit  claimed. 

(c)  Official  report  from  the  service  de¬ 
partment  as  to  birth  which  occurred 
while  the  veteran  was  in  service. 

(d)  Affidavit  of  the  physician  or  mid¬ 
wife  in  attendance  at  birth. 

(e)  Copy  of  Bible  or  other  family  rec¬ 
ord  certified  to  by  a  notary  public  or 
other  officer  with  authority  to  administer 
oaths,  who  should  state  in  what  year  the 
Bible  or  other  book  in  which  the  record 
appears  was  printed,  whether  the  record 
bears  any  erasures  or  other  marks  of 
alteration,  and  whether  from  the  ap¬ 
pearance  of  the  writing  he  believes  the 
entries  to  have  been  made  at  the  time 
purported. 

(f)  Affidavits  of  two  or  more  persons, 
preferably  disinterested,  who  will  state 
their  ages,  showing  the  name,  date,  and 
place  of  birth  of  the  person  whose  age 

^or  relationship  is  being  established,  and 
that  to  their  own  knowledge  such  per¬ 


son  is  the  child  of  such  parents  (naming 
the  parents)  and  stati^  the  source  of 
their  knowledge. 

(g)  Other  evidence  which  is  adequate 
to  establish  the  facts  in  issue,  including 
census  records,  original  baptimnal  rec¬ 
ords,  hospital  records.  Insurance  policies, 
school,  employment.  Immigration,  or  nat¬ 
uralization  records. 

Cross  Reference:  Secondary  evidence. 
See  §  3.204. 

§  3.210  Oiild’s  relationship. 

(a)  Legitimate  child.  Where  it  is 
necessary  to  determine  the  legitimacy  of 
a  child,  evidence  will  be  required  to  es¬ 
tablish  the  legality  of  the  marriage  of 
the  mother  of  the  child  to  the  veteran 
or  to  show  that  the  child  is  otherwise 
legitimate  by  State  laws  together  with 
evidence  of  birth  as  outlined  in  §  3.209. 
Where  the  legitimacy  of  a  child  is  not  a 
factor,  evidence  to  establish  legitimacy 
will  not  be  required:  Provided,  That,  evi¬ 
dence  is  on  file  which  meets  the  require¬ 
ments  of  paragraph  (b)  of  this  section 
sufficient  to  warrant  recognition  of  the 
relationship  of  the  child  without  regard 
to  legitimacy. 

(b)  Illegitimate  child.  (1)  As  to  the 
mother  of  an  illegitimate  child,  proof  of 
birth  is  all  that  is  required.  As  to  the 
father,  proof  of  relationship  of  an  ille¬ 
gitimate  child  will  consist  of: 

(1)  An  acknowledgment  in  writing 
signed  by  him;  or 

(ii)  Evidence  that  he  has  been  Ju¬ 
dicially  ordered  or  decreed  to  contribute 
to  the  child’s  support;  or 

(iii)  Evidence  that  the  veteran  has 
been,  prior  to  his  death,  judicially  de¬ 
creed  to  be  the  putative  father  of  the 
child;  or 

(iv)  Other  satisfactory  evidence  that 
the  veteran  is  the  putative  father  of  the 
child,  which  may  include  but  is  not 
limited  to: 

(a)  A  certified  copy  of  the  public  rec¬ 
ord  of  birth  showing  that  the  veteran 
was  named  as  father  of  the  child. 

(b)  Statements  of  persons  who  know 
that  the  veteran  accepted  the  child  as 
his;  or 

(c)  Information  obtained  from  public 
records,  such  as  school  or  welfare  agen¬ 
cies,  which  shows  that  the  veteran  was 
reputed  to  be  the  father  of  the  child. 

(2)  The  sufficiency  of  evidence  will  be 
determined  in  accordance  with  the  facts 
in  the  individual  case. 

(3)  When  none  of  the  evidence  out¬ 
lined  in  subparagraph  (1)  (i),  (ii),  or 

(iii)  of  this  paragraph  has  been  sub¬ 
mitted  and  evidence  is  on  file  which  is 
considered  adequate  to  establish  the 
reputed  paternity  of  an  illegitimate  child 
as  contemplated  by  subparagraph  (1) 

(iv)  of  this  paragraph,  the  determina¬ 
tion  will  be  made  by  an  official  author¬ 
ized  to  approve  such  determinations. 

(c)  Adopted  child.  Evidence  of  rela¬ 
tionship  will  include  a  certified  copy  of 
the  final  decree  of  adoption  and  such 
other  evidence  as  may  be  necessary. 

(d)  Stepchild.  Evidence  of  relation¬ 
ship  of  a  stepchild  will  consist  of  proof 
of  birth  as  outlined  in  §  3.209,  evidence 
of  the  legal  marriage  of  the  veteran  to 
the  mother  of  the  child,  and  evidence 


that  the  child  is  a  member  of  the  veter¬ 
an’s  household  or  was  a  member  of  his 
household  at  the  date  of  his  death. 

§  3.211  Death. 

Death  should  be  established  by  one  of 
the  following  types  of  evidence: 

(a)  (1)  A  copy  of  the  public  record  of 
the  State  or  community  where  death  oc¬ 
curred  certified  by  the  custodian  of  such 
records. 

(2)  A  certified  copy  of  a  coroner’s  re¬ 
port  of  death  or  a  verdict  of  a  coroner’s 
jury  of  the  State  or  community  where 
death  occurred,  provided  such  report  or 
verdict  properly  identified  the  deceased. 

(b)  'V^ere  death  occurs  in  a  hospital 
or  institution  under  the  control  of  the 
United  States  Government: 

(1)  A  death  certificate  signed  by  a 
medical  officer;  or 

(2)  A  clinical  summary  or  other  re¬ 
port  showing  fact  and  date  of  death 
signed  by  a  medical  officer. 

(c)  An  official  report  of  death  of  a 
member  of  a  uniformed  service  from  the 
Secretary  of  the  department  concerned 
where  death  occurs  while  deceased  was 
on  the  retired  list,  in  an  inactive  duty 
status,  or  in  the  active  service. 

(d)  Where  death  occurs  abroad: 

(1)  A  United  States  consular  report 
of  death  bearing  the  signature  and  seal 
of  the  United  States  consul;  or 

(2)  A  certified  copy  of  the  public  rec¬ 
ord  of  death  authenticated  (see  S  3.202 
(b)  (4)  for  exception)  by  the  United 
States  consul  or  other  agency  of  the 
State  Department;  or 

(3)  An  official  report  of  death  from  the 
head  of  the  department  concerned,. 
where  the  deceased  person  was,  at  the 
time  of  death,  a  civilian  employee  of 
such  department. 

(e)  If  the  foregoing  evidence  cannot 
be  furnished,  the  reason  must  be  stated. 
The  fact  of  death  may  then  be  es¬ 
tablished  by  the  affidavits  of  persons 
who  have  personal  knowledge  of  the 
fact  of  death,  have  viewed  the  body  of 
the  deceased,  know  it  to  be  the  body  of 
the  person  whose  death  is  being  es¬ 
tablished,  setting  forth  all  the  facts  and 
circumstances  concerning  the  death, 
place,  date,  time,  and  cause  thereof. 

(f)  If  proof  of  death,  as  defined  in 
paragraphs  (a)  through  (e)  of  this  sec¬ 
tion  cannot  be  furnished,  a  finding  of 
fact  of  death,  where  death  is  otherwise 
shown  by  competent  evidence,  may  be 
made  by  an  official  authorized  to  ap¬ 
prove  such  findings.  Where  it  is  indi¬ 
cated  that  the  veteran  died  under  cir¬ 
cumstances  which  precluded  recovery  or 
identification  of  the  body,  the  fact  of 
death  should  be  established  by  the  best 
evidence,  which  from  the  nature  of  the 
case  must  be  supposed  to  exist. 

§  3.212  Unexplained  absence  for  7  years. 

(a)  If  satisfactory  evidence  is  pro¬ 
duced  establishing  the  fact  of  the  con¬ 
tinued  and  unexplained  absence  of  any 
individual' from  his  home  and  family  for 
a  period  of  7  years  or  more  and  that  a 
diligent  search  disclosed  no  evidence  of 
his  existence  after  the  date  of  disap¬ 
pearance.  and  if  evidence  as  provided  in 
§  3.211  cannot  be  furnished,  the  death  of 
such  individual  as  of  the  expiration  of 
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such  period  may  be  considered  as  suf¬ 
ficiently  proved. 

(b)  No  State  law  providing  for  pre¬ 
sumption  of  death  will  be  applicable  to 
claims  for  benefits  under  laws  admin¬ 
istered  by  the  Veterana  Administration 
and  the  finding  of  death  will  be  final  and 
conclusive  except  where  suit  is  filed  for 
insurance  under  38  U.S.C.  784.  (38 

U.S.C.  108) 

§  3.213  Change  of  status  affecting  en< 
titlemeat, 

(a)  General.  For  the  purpose  of  re¬ 
ducing  or  discontinuing  pension,  com¬ 
pensation.  or  dependency  and  indemnity 
compensation,  statements  of  a  specific 
date  of  change  of  status  which  would 
result  in  a  reduction  or  discontinuance 
of  such  benefits  will  be  accepted  as 
follows: 

(1)  Veteran.  A  statement  by  the  vet¬ 
eran  setting  forth  the  date  of  death  of 
a  wife,  child,  or  dependent  parent. 

(2)  Widow.  A  statement  by  the  widow 
or  remarried  widow  setting  forth  the 
date  of  remarriage  and  her  present 
name.  (An  award  for  a  child  or  children 
who  are  otherwise  entitled  may  be  made 
to  commence  the  day  following  the  date 
of  discontinuance  of  pa3mients  to  the 
widow.) 

(3)  Child.  A  statement  by  the  vet¬ 
eran  or  widow  (where  an  additional 
allowance  is  being  paid  to  the  veteran 
or  widow  for  a  child) ,  or  fiduciary,  setting 
forth  the  date  of  the  child's  death,  mar¬ 
riage.  or  discontinuance  of  school  attend¬ 
ance.  A  similar  statement  by  a  child 
who  is  receiving  payments  directly  will 
be  accepted  to  establish  his  marriage  or 
the  discontinuance  of  school  attendance. 
Where  appropriate,  the  date  of  discon¬ 
tinuance  of  school  attendance  will  be 
required  in  addition  to  date  of  death  or 
marriage. 

(b)  Definite  date  not  reported.  If  a 
definite  date  (year,  m(»ith.  and  day)  of 
death,  marriage,  or  discontinuance  of 
school  attendance  of  a  child  is  not  given, 
the  award  will  be  discontinued  effective 
date  of  last  pasunent  and  information 
as  to  the  exact  date  of  the  event  will  be 
required.  If  the  month  only  is  reported, 
the  award  will  be  adjusted  as  of  the  first 
day  of  that  month.  Unless  the  payee 
furnishes  a  statement  within  30  days 
from  the  date  of  request  showing  a 
definite  date,  the  award  will  be  dis¬ 
continued. 

(c)  Contradictory  information. 
Where  there  is  reason  to  believe  that  the 
death,  marriage,  or  discontinuance  of 
school  attendance  may  have  occurred  at 
an  earlier  date,  formal  proof  will  be 
required. 

Cboss  Reference:  Notice  of  material  in¬ 
crease  in  income  or  change  in  status.  See 
i  3.253. 

Dependency  and  Income 
§  3.250  Dependency. 

(a)  Income — (1)  Conclusive  depend¬ 
ency.  Dependency  of  a  parent  (other 
than  one  who  is  residing  in  a  foreign 
country)  will  be  held  to  exist  where  the 
monthly  income  does  not  exceed: 

(i)  $105  for  a  mother  or  father  not  liv¬ 
ing  together; 


(ii)  $175  for  a  mother  and  father,  or 
remarried  parent  and  spouse,  living 
together; 

(iil)  $45  for  each  additional  “member 
of  the  family*’  as  defined  in  paragraph 
(b)(2)  of  this  section.  (38  UJB.C. 
102(a)(2)) 

(2)  Combined  income.  Where  the 
mother  and  father  are  living  together, 
the  combined  income  will  be  considered. 

(3)  Excess  income.  Where  the  income 
exceeds  the  monthly  amounts  stated  in 
subparagraph  (1)  of  this  paragraph  de¬ 
pendency  will  be  determined  on  the  facts 
in  the  individual  case  under  the  princi¬ 
ples  outlined  in  this  section. 

(4)  Foreign  residents.  There  is  no 
conclusive  presumption  of  dependency. 
Dependency  will  be  determined  on  the 
facts  in  the  individual  case  under  the 
principles  outlined  in  this  section. 

(b)  Basic  rule.  Dependency  will  be 
held  to  exist  if  the  father  or  mother  of 
the  veteran  does  not  have  an  income 
sufficient  to  provide  reasonable  mainte¬ 
nance  for  such  father  or  mother  and 
m^bers  of  his  or  her  family  under  legal 
age  and  for  dependent  adult  members  of 
the  family  if  the  dependency  of  such 
adult  member  results  from  mental  or 
physical  incapacity. 

(1)  “Reasonable  maintenance”  in¬ 
cludes  not  only  housing,  food,  clothing, 
and  medical  care  sufficient  to  sustain  life, 
but  such  items  beyond  the  bare  necessi¬ 
ties  as  well  as  other  requirements  reason¬ 
ably  necessary  to  provide  those  conven¬ 
iences  and  comforts  of  living  suitable 
to  and  consistent  with  the  parents’  rea¬ 
sonable  mode  of  life. 

(2)  “Member  of  the  family”  means 
a  person  (other  than  spouse)  including 
a  relative  in  the  ascending  as  well  as 
descending  class,  whom  the  father  or 
mother  is  under  moral  or  legal  obligation 
to  support.  In  determining  whether 
other  members  of  the  family  under  legal 
age  are  factors  in  necessary  expenses  of 
the  mother  or  father,  consideration  will 
be  given  to  any  income  from  business  or 
property  (including  trusts)  actually 
available,  directly  or  indirectly,  to  the 
mother  or  father  for  the  support  of  the 
minor  but  not  to  the  corpus  of  the  estate 
or  the  income  of  the  minor  which  is  not 
so  available. 

(c)  Income  included.  'The  following 
will  be  included  as  income: 

(1)  Total  income  from  sources  such  as 
wages,  salaries,  earnings,  bonuses  from 
employers,  income  from  a  business  or 
profession,  or  from  investments  or  rents. 

(i)  Salary  is  not  determined  by  “take- 
home”  pay,  but  includes  deductions  made 
imder  a  retirement  act  or  plan  and 
amounts  withheld  by  virtue  of  income 
tax  laws.  The  value  of  salary  received 
in  kind,  including  a  fair  value  for  main¬ 
tenance,  is  also  included. 

(ii)  The  gross  income  from  a  business 
or  profession  may  be  reduced  by  the  nec¬ 
essary  operating  expenses,  such  as  cost 
of  goods  sold,  or  expenditures  for  rent, 
taxes,  and  upkeep.  Depreciation  is  not 
a  deductible  expense.  The  cost  of  re¬ 
pairs  or  replacement  may  be  deducted. 

(iii)  A  loss  sustained  in  operating  a 
business,  profession,  or  farm  or  from  in¬ 
vestments  may  not  be  deducted  from 
income  derived  from  any  other  source. 


(iv)  Where  personal  services  are  re¬ 
ceived  in  lieu  of  rent,  the  fair  rental 
value  of  the  property  will  be  considered 
income. 

(2)  Earnings  of  members  of  the  family 
under  legal  age. 

(3)  Contributions  of  any  character 
toward  the  family  expenses  by  the  adult 
members. 

(4)  Disability,  accident,  or  health  In¬ 
surance  (less  payment  of  medical  or  hos¬ 
pital  expenses  resulting  from  the  disease 
or  accident  for  which  pasrments  are 
made). 

(5)  Compensation  paid  by  the  Bureau 
of  Employees’  Compensation,  Depart¬ 
ment  of  Labor  (of  the  United  States) .  or 
pursuant  to  any  workmen’s  compensa¬ 
tion  or  employer’s  liability  statute,  or 
damages  collected  because  of  personal 
injury  or  death  less  medical,  legal,  or 
other  expenses  incident  to  the  injury  or 
death,  or  the  collection  or  recovery  of 
such  moneys.  Where  monthly  payments 
of  employees’  compensation  payable  by 
a  Federal  or  State  agency  are  withheld 
until  the  value  equals  a  lump  sum  paid 
as  damages  by  a  third  party,  it  will  be 
considered  that  the  claimant  is  receiving 
the  income  on  a  monthly  basis. 

(6)  Retirement  benefits  paid  under  a 
Federal,  State,  municipal,  or  private 
business  or  industrial  plan,  induding 
Old-Age  and  Survivors’  Insurance  and 
disability  insurance  under  title  II  of  the 
Social  Security  Act  but  excluding  old- 
age  assistance.  Where  the  payments  re¬ 
ceived  consist  of  part  principal  and  part 
interest,  interest  will  not  be  counted  sep¬ 
arately.  No  reduction  will  be  made  lor 
the  amount  of  the  parent’s  contribution. 
(See  paragraph  (d)  (4)  of  this  secticmas 
to  limitations  on  recognition  of  waive: 
of  retirement  benefits  for  dependeoiqr 
purposes.) 

(7)  Retirement  pay  received  direct 
from  a  service  department.  (See  para¬ 
graph  (d)  (5)  of  this  section.) 

(8)  Proceeds  of  bequests  and  inherit¬ 
ances  received  in  the  settlement  of 
estates.  However,  such  property,  includ¬ 
ing  stocks  and  bonds  received  by  inher¬ 
itance  or  otherwise,  will  not  be  consid¬ 
ered  as  income  until  the  property,  or 
other  property  acquired  in  lieu  therettf 
by  exchange  or  barter,  has  been  con¬ 
verted  into  cash.  Where  such  property 
is  converted  into  cash,  the  amount  of  the 
claimant’s  personal  contribution  will  be 
deducted  in  determining  the  net  inccMne. 
(See  paragraph  (h)  of  this  section.) 

(9)  Gifts. 

(10)  Family  allowances  authorized  by 
service  personnel. 

(11)  Reasonable  value  of  allowances 
to  a  person  in  military  or  naval  service 
in  addition  to  base  pay,  such  as  clothing, 
subsistence,  and  quarters. 

(12)  Insurance  paid  under  the  Mer¬ 
chant  Marine  Act  of  1936,  as  amended. 

(d)  Income  excluded.  The  following 
will  be  excluded: 

(1)  Six-months’  death  gratuity  from 
a  service  department. 

(2)  Bonus  or  similar  cash  gratuity  by 
any  State  based  on  service  in  the  Armed 
Forces  of  the  United  States. 

(3)  Mustering  out  pay. 

(4)  Amounts  of  pension  or  retirement 
pay  which  have  been  waived  pursuant  to 
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g  Federal  statute,  from  the  following 

Service  Retirement  wid  Dis- 
ohility  Fund. 

(ii)  Railroad  Retirement  Board. 

(iii)  District  of  Columbia,  firemen  or 

^(ivT^Strict  of  Columbia,  public 
school  teachers. 

(V)  Former  Lighthouse  Service. 

(5)  Armuities  received  under  chapter 
73  of  title  10  of  the  United  States  Code 
(formerly  the  Uniformed  Services  Con¬ 
tingency  Option  Act) .  (10  U.S.C.  1441) 

(6)  Any  payments  by  the  United 
States  Government  under  laws  adminis¬ 
tered  by  the  Veterans  Administration: 

(i)  Because  of  disability  or  death. 

(ii)  World  War  adjusted  compensa¬ 
tion. 

(iii)  Proceeds  of  matured  endowment 
policies  and  dividends  (including  special 
and  termination  dividends)  of  Govern¬ 
ment  insurance. 

(7)  Where  the  claimant  is  being  main¬ 
tain^  in  a  rest  home  (including  a  con¬ 
valescent  or  nursing  home,  a  home  for 
the  aged,  or  other  establishment  of  sim¬ 
ilar  character) ,  money  paid  to  the  home 
or  to  the  claimant  to  cover  the  cost  of 
maintenance  which  is  not  in  remunera¬ 
tion  for-services,  is  not  to  be  considered 
income,  regardless  of  whether  it  is  fur¬ 
nished  by  a  charitable  organization  (civic 
or  governmental)  or  by  a  friend  or  rela¬ 
tive.  This  expense  is  not  deductible, 
however,  if  it  is  paid  from  income  of 
the  claimant. 

(8)  Proceeds  of  a  fire  insurance  policy. 

(9)  The  rental  value  of  property 
owned  and  resided  in  by  the  claimant. 

(10)  The  value  of  an  increase  in  stock 
inventory  of  a  business  at  the  end  of  the 

«  year. 

(11)  Charitable  donations  from  public 
or  private  relief  or  welfare  organizations. 
This  includes  the  value  of  mainteimnce 
furnished  by  a  friend  or  relative  or  by  a 
charitable  organization  (civic  or  govern¬ 
mental)  and  social  security  benefits  such 
as  old-age  assistance,  aid  to  dependent 
children,  and  aid  to  the  needy  blind. 
Old-Age  and  Survivors’  Insurance  and 
disability  insurance  paid  by  Social  Secu¬ 
rity  Administration  are  considered 
income. 

(e)  Corpus  of  estate.  If  there  is  a 
conclusive  presumption  of  dependency 
under  paragraph  (a)  (1)  of  this  section, 
the  corpus  of  the  claimant’s  estate  will 
be  disregarded.  If  the  claimant  is  not 
conclusively  presumed  to  be  dependent, 
but  might  otherwise  be  considered  de¬ 
pendent  under  paragraph  (b)  of  this 
section,  the  corpus  of  the  estate  must  be 
considered.  Dependency  will  not  be  con¬ 
sidered  to  exist  if  the  property  or  estate 
is  of  such  character  that  it  would  be 
reasonable  that  some  part  of  it  be  sold 
and  the  proceeds  used  for  the  claimant’s 
maintenance. 

(f)  Inception  of  dependency.  'The 
fact  that  the  veteran  has  made  habitual 
contributions  to  his  father  or  mother, 
or  both,  is  not  conclusive  evidence  that 
dependency  existed  but  will  be  consid¬ 
ered  in  connection  with  all  other  evi¬ 
dence.  In  death  claims,  it  is  not  mate¬ 
rial  whether  dependency  arose  prior  or 
subsequent  to  the  veteran’s  death.  (38 
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U.S.C.  102(a))  (See  §  3.1000(d)  (3)  as 
to  accrued.) 

(g)  Remarriage.  Dependency  will  not 
be  denied  solely  because  of  remarriage 
(38  U.S.C.  102(a)(2)).  Compensation 
may  be  continued  if  the  parent  submits 
evidence  to  show  that  dependency  exists, 
considering  the  combined  income  and 
expenses  of  the  parent  and  spouse. 

(h)  State  property  laws.  State  prop¬ 
erty  laws  as  to  ownership  of  real  or  per¬ 
sonal  property,  such  as  community  prop¬ 
erty  laws,  are  not  for  application. 
“Ownership”  will  be  determined  as  a 
question  of  fact  on  the  basis  of  the 
claimant’s  personal  contribution  to  the 
purchase  price  or  the  terms  of  bequest 
or  inheritance. 

§  3.251  Income  of  parents,  dependency 
and  indemnity  compensatiim. 

(a)  Annual  income  limitation.  (1) 
Dependency  and  indemnity  compensa¬ 
tion  is  not  payable  to  a  parent  whose 
annual  income  exceeds  the.  following 
limitations: 

(i)  $1,750,  one  parent  alone; 

(ii)  $1,750,  separately,  two  parents  not 
living  together ; 

(iii)  $2,400,  combined  income,  two 
parents  living  together  or  remarried  par¬ 
ent  living  with  spouse.  (38  U.S.C.  415) 

(2)  Where  the  claim  is  based  on  serv¬ 
ice  in  the  Commonwealth  Army  of  the 
Philippines,  or  as  a  guerrilla  or  as  a 
Philippine  Scout  imder  section  14,  Public 
Law  190,  79th  Congress,  the  income  lim¬ 
itation  will  be  computed  at  the  rate  of 
one  Philippine  peso  for  each  dollar. 

(b)  Application  of  limitations — (1) 
Remarried  parents — (i)  Living  with 
spouse.  The  total  combined  income  of 
the  parent  and  his  or  her  spouse  will 
determine  the  rate  of  dependency  and 
indeinnity  compensation  payable  to  the 
parent.  This  rule  is  equally  applicable 
where  both  parents  have  remarried  and 
each  is  living  with  his  or  her  spouse. 

(ii)  Hot  living  with  spouse.  If  the  re¬ 
marriage  of  a  parent  has  been  termi¬ 
nated,  or  the  parent  is  separated  from 
his  or  her  spouse,  the  rate  of  dependency 
and  indemnity  compensation  for  the 
parent  will  be  that  which  would  be  pay¬ 
able  if  there  were  one  parent  alone  or 
two  parents  not  living  together,  which¬ 
ever  is  applicable. 

(2)  One  parent  does  not  file  claim. 
Where  there  are  two  parents  living  and 
only  one  parent  has  filed  claim,  the  rate 
of  dependency  and  indemnity  compen¬ 
sation  will  be  that  which  would  be  pay¬ 
able  if  both  parents  had  filed  claim. 

(c)  Basic  rule.  Payments  of  any  kind 
or  from  any  source  will  be  counted  as  in¬ 
come  unless  specifically  excluded.  Total 
income  for  the  full  calendar  year  will  be 
considered.  ’The  amount  of  the  claim¬ 
ant’s  income  is  subject  to  reduction  for 
unusual  medical  expenses  as  provided  in 
paragraph  (f)  of  this  section. 

(d)  Income  included.  The  following 
will  be  included  as  income: 

(1)  Total  income  from  sources  such  as 
wages,  salaries,  earnings,  bonuses  from 
employers,  income  from  a  business  or 
profession  or  from  investments  or  rents. 

(i)  Salary  is  not  determined  by  “take- 
home”  pay,  but  includes  deductions  made 
under  a  retirement  act  or  plan  and 


amounts  withheld  by  virtue  of  income 
tax  laws.  The  value  of  salary  received 
in  kind,  including  a  fair  value  for  main¬ 
tenance,  is  also  included. 

(ii)  The  gross  income  from  a  business 
or  profession  may  be  reduced  by  the 
necessary  operati^  expenses,  such  as 
cost  of  goods  sold,  or  expenditures  for 
rent,  taxes,  and  upkeep.  Depreciation 
is  not  a  deductible  expense.  The  cost 
of  repairs  or  replacement  may  be 
deducted. 

(iii)  A  loss  sustained  in  operating  a 
business,  profession,  or  farm  or  from 
investments  may  not  be  deducted  from 
income  derived  from  any  other  source. 

(iv)  Where  personal  services  are  re¬ 
ceived  in  lieu  of  rent,  the  fair  rental 
value  of  the  property  will  be  considered 
income. 

(2)  Commercial  life  insurance  con¬ 
sisting  of  lump-sum  or  installment  pay¬ 
ments;  disability,  accident,  or  health 
insurance  (less  payment  of  medical  or 
hospital  expenses  resulting  from  the 
disease  or  accident  for  which  such  in¬ 
surance  payments  are  made) .  (See 
paragraph  (h)  of  this  section.) 

(3)  Compensation  paid  by  the  Bureau 
of  Employees’  Compensation,  Depart¬ 
ment  of  Labor  (of  the  United  States) ,  or 
pursuant  to  any  workmen’s  compensa¬ 
tion  or  employer’s  liability  statute,  or 
damages  collected  because  of  personal 
injury  or  death,  less  medical,  legal,  or 
other  expenses  incident  to  the  injury  or 
death  or  the  collection  or  recovery  of 
such  moneys.  Where  monthly  payments 
of  employees’  ccnnpensation  payable  by 
a  Federal  or  State  agency  are  withheld 
until  the  value  equals  a  lump  sum  paid 
as  damages  by  a  third  party,  it  will  be 
considered  that  the  claimant  is  receiving 
the  income  on  a  monthly  basis. 

(4)  Retirement  benefits  paid  imder  a 
Federal,  State,  municipal,  or  private 
business  or  industrial  plan,  including 
Social  Security  benefits  (F^eral  Old- 
Age  and  Survivors’  Insurance  and  dis¬ 
ability  insurance  benefits).  Where  the 
payments  received  consist  of  part  prin¬ 
cipal  and  part  interest,  interest  will  not 
be  counted  separately.  Where  the  re¬ 
tirement  benefit  is  based  on  the  claim¬ 
ant’s  own  emplojonent,  the  pasnnents 
will  not  be  considered  income  until  the 
amount  of  the  claimant’s  personal  con¬ 
tribution  (as  distinguished  from 
amounts  contributed  by  the  employer) 
has  been  received.  After  he  has  received 
an  amount  equal  to  his  personal  contri¬ 
bution  all  payments  will  be  considered 
income.  Benefits  received  by  a  widow 
based  on  her  husband’s  employment  will 
be  considered  income  as  received.  (See 
paragraph  (e)  (7)  of  this  section  as  to 
limitations  on  recognition  of  waiver  of 
retirement  benefits  for  pension 
purposes.) 

(5)  Retirement  pay  received  direct 
from  a  service  department. 

(6)  Proceeds  of  bequests  and  inherit¬ 
ances  received  in  the  settlement  of  es¬ 
tates.  However,  such  property,  includ¬ 
ing  stocks  and  bonds  received  by 
inheritance  or, otherwise,  will  not  be  con¬ 
sidered  as  “annual  income”  until  the 
property,  or  other  property  acquired  in 
lieu  thereof  by  exchange  or  barter,  has 
been  converted  into  cash.  Where  such 
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property  is  converted  into  cash,  the 
amount  of  the  claimant’s  personal  con¬ 
tribution  will  be  deducted  in  determining 
the  net  income.  (See  paragraph  (k)  of 
this  section.) 

(7)  Gifts. 

(8)  PEimily  allowances  authorized  by 
service  personnel. 

(9)  Reasonable  value  of  allowances  to 
a  person  in  military  or  naval  service  in 
addition  to  base  pay.  such  as  clothing, 
subsistence,  and  quarters. 

(10)  Insurance  paid  imder  the  Mer¬ 
chant  Marine  Act  of  1936,  as  amended. 

(11)  Payments  received  from  the  Vet¬ 
erans  Administration  (other  ,  than  dis¬ 
ability  and  death  compensation  and  de¬ 
pendency  and  indemnity  compensation) , 
such  as  disability  and  death  pension. 
World  War  adjusted  compensation.  Vet¬ 
erans  Administration  insurance,  and 
servicemen’s  indemnity. 

(12)  Payments  \mder  chapter  73  of 
Title  10  of  the  United  States  Code  (for¬ 
merly  the  Uniformed  Services  Contin¬ 
gency  Option  Act).  (10  U.S.C.  1441) 

(e)  Income  excluded.  The  following 
will  be  excluded : 

(1)  Six-months’  death  gratuity  from 
a  service  department. 

(2)  Bonus  or  similar  cash  gratuity  by 
any  State  based  on  service  in  the  Armed 
Forces  of  the  United  States. 

(3)  Charitable  donations  from  public 
or  private  relief  or  welfare  organizations. 
This  includes  the  value  of  maintenance 
furnished  by  a  friend  or  relative  or  by  a 
charitable  organization  (civic  or  gov¬ 
ernmental)  and  benefits  such  as  old-age 
assistance,  aid  to  dependent  children, 
and  aid  to  the  needy  blind.  Old-Age 
and  Survivors’  Insurance  and  disability 
insurance  paid  by  Social  Security  Ad¬ 
ministration  axe  considered  income. 

(4)  Dependency  and  indemnity  com¬ 
pensation. 

(5)  Disability  or  death  compensation 
imder  any  law  administered  by  the  Vet¬ 
erans  Administration. 

(6)  Lump-sum  death  payments  under 
title  n  of  the  Social  Security  Act. 

(7)  Amounts  of  pension  or  retirement 
annuity  which  have  been  waived  pur¬ 
suant  to  a  Federal  statute,  from  the  fol¬ 
lowing  sources; 

(i)  civil  Service  Retirement  and  Dis¬ 
ability  Fund. 

(ii)  Railroad  Retirement  Board. 

(iii)  District  of  Columbia,  firemen  or 
policemen. 

(iv)  District  of  Columbia,  public 
school  teachers. 

(V)  Former  lighthouse  service. 

(38  U.S.C.  415(g)(1)) 

(f )  Unusual  medical  expenses.  There 
will  be  excluded  from  the  amount  of  a 
claimant’s  annual  income  any  amounts 
paid  for'  unusual  medical  expenses. 
(38  U.S.C.  415(g)(2))  This  includes  ex¬ 
penses  paid  by  a  parent  by  reason  of  his 
illness  and  those  paid  by  the  parent  for 
members  of  his  family.  “Members  of  his 
family”  means  those  persons,  including 
relatives  in  the  ascending  as  well  as 
descending  class,  whom  the  parent  is  un¬ 
der  moral  or  legal  obligation  to  support 
and  who  are  members  of  his  household. 

(1)  A  determination  of  whether  the 
circumstances  in  the  individual  case  rep¬ 
resent  “unusual”  expenses  will  be  made 
on  the  pertinent  facts.  Generally  this 


situation  will  encompass  expenses  in¬ 
curred  by  reason  of  chronic  invalidism  or 
for  surgery  or  prolonged  illness.  Brief 
periods  of  illness  with  moderate  medical 
expenses,  which  did  not  materially  inter¬ 
fere  with  a  normal  mode  of  living,  are 
not  included. 

(2)  Expenses  paid  by  a  parent  for 
maintenance  of  the  parent  or  paid  by 
the  parent  for  maintenance  of  a  member 
of  his  family  (who  is  actually  or  con¬ 
structively  a  member  of  his  household) 
in  a  nursing  or  convalescent  home  may 
be  deducted. 

(3)  Except  as  provided  in  subpara¬ 
graph  (4)  of  this  paragraph,  the  exclu¬ 
sion  of  unusual  medical  expenses  is  ap¬ 
plicable  only  to  amounts  actually  paid. 
Expenses  incurred  but  unpaid  are  not 
deductible.  It  is  not  material  that  the 
expenses  were  incurred  by  reason  of  ill¬ 
ness  in  a  prior  year.  Deductions  are 
limited  to  amounts  paid  in  a  particular 
calendar  year.  In  the  absence  of  doubt¬ 
ful  circumstances  the  claimant’s  state¬ 
ment  as  to  amounts  paid  will  be  accepted. 

(4)  Where  a  claimant  indicates  that 
he  expects  to  have  medical  expenses 
which  meet  the  requirements  of  this 
paragraph  (e.g.,  maintenance  in  a  nurs¬ 
ing  home) ,  an  estimate  of  amounts 
which  will  be  paid  for  such  expenses  may 
be  accepted  for  the  purpose  of  determin¬ 
ing  the  rate  of  dependency  and  indem¬ 
nity  compensation.  Where  an  estimate 
of  such  expenses  has  been  accepted  for 
the  purpose  of  authorizing  prospective 
pasmients,  any  necessary  adjustment  in 
the  award  of  dependency  and  indemnity 
compensation  will  be  made  upon  receipt 
of  an  amended  estimate  or  after  the  end 
of  the  calendar  year  upon  receipt  of  an 
income  questionnaire. 

(g)  Income  for  full  calendar  year 
considered.  (1)  Where  dependency  and 
indemnity  compensation  is  payable  from 
the  day  following  the  veteran’s  death  or 
from  the  date  of  filing  claim,  the  claim¬ 
ant’s  income  for  the  full  calendar  year 
will  be  considered,  whether  received  prior 
or  subsequent  to  such  date. 

(2)  Where  the  marital  status  of  a 
parent  changes  (e.g.,  from  a  parent  alone 
to  a  remarried  parent  or  from  a  remar¬ 
ried  parent  to  a  parent  alone),  entitle-, 
ment  and  the  rate  of  dependency  and  in¬ 
demnity  compensation  for  each  period 
will  be  determined  on  the  basis  of  the 
parent’s  income  (or  the  joint  income  of 
the  parent  and  spouse)  for  the  full  cal¬ 
endar  year,  without  regard  to  the  date 
of  receipt  of  such  income,  whether  prior 
or  subsequent  to  the  change  in  marital 
status. 

(h)  Insurance;  commercial  or  govern¬ 
mental — (1)  Received  by  purchaser. 
Where  an  annuity  or  payment  of  en¬ 
dowment  insurance  is  received  by  the 
purchaser,  no  part  of  the  payments  re¬ 
ceived  will  be  considered  annual  income 
until  the  full  amount  of  the  considera¬ 
tion  has  been  received,  after  which  the 
full  amount  of  such  payments  will  be 
considered  income. 

(2)  Received  by  beneficiary.  Life  in¬ 
surance  received  by  a  beneficiary  will  be 
considered  as  income  in  the  calendar 
year  in  which  the  payment  is  received. 

(i)  Income  received  in  installments. 
Income  will  be  determined  by  the  total 


amount  received  or  anticipated  durln* 
the  full  calendar  year. 

(j)  Deferred  determinations.  Whgj, 
there  is  doubt  as  to  the  amount  of 
anticipated  income,  dependency  and  in 
demnity  compensation  will  be  allowed 
at  the  lowest  appropriate  rate  or  will  S 
withheld,  as  may  be  appropriate,  until 
the  end  of  that  calendar  year,  when  the 
total  income  received  during  the  year 
may  be  determined. 

(k)  State  property  laws.  State  prop, 
erty  laws  as  to  ownership  of  real  or  per! 
sonal  property,  such  as  community  prop! 
erty  laws,  are  not  for  applicatioo. 
“Ownership”  will  be  determined  as  a 
question  of  fact  on  the  basis  of  the 
claimant’s  personal  contribution  to  the 
purchase  price  or  the  terms  of  bequest 
or  inheritance. 

Cboss  Refebence:  Income.  See  §  3.660. 

§  3.252  Annual  income ;  pension ;  Worid 
War  I,  World  War  II,  and  Korean 
conflict. 

(a)  Annual  income  limitation— H) 

General.  Pension  is  not  payable  to  an 
unmarried  veteran,  or  to  a  widow  with¬ 
out  a  child,  or  to  or  on  account  of  a  child, 
whose  annual  income  exceeds  1,400;  or 
to  a  married  veteran  or  a  veteran  with  a 
child,  or  to  a  widow  with  a  child,  whose 
annual  income  exceeds  $2,700.  (38 

U.S.C.  522(a)  and  545(a) ) 

(2)  Widow  with  a  child — <i)  CMd. 
The  term  “child”  means  a  child  as  de¬ 
fined  in  §  3.57.  The  term  does  not 
include  a  child  adopted  by  the  widow 
after  the  veteran’s  death,  "i^ere  a 
posthumous  child  is  involved,  the  widow 
will  not  be  considered  a  widow  with  a 
child  prior  to  the  date  of  birth  of  the 
child. 

■  (ii)  Veteran’s  child  not  in  widosft 
custody.  Where  the  veteran  was  sur¬ 
vived  by  a  widow  and  by  a  child,  the 
statutory  annual  income  limitation  d, 
$2,700  is  applicable,  even  though  the 
child  is  not  the  child  of  the  widow  and 
not  in  her  custody. 

(iii)  Income  of  child.  The  separate 
income  received  by  a  child  or  children, 
regardless  of  custody,  will  not  be  con¬ 
sidered  in  computing  the  widow’s  income. 
Where  the  separate  income  of  the  child 
is  turned  over  to  the  widow,  only  to 
much  of  the  money  as  is  left  after 
deducting  any  expenses  for  maintenance 
of  the  child  will  be  considered  the 
widow’s  income. 

(b)  Basic  rule.  Total  income  for  the 
full  calendar  year  will  be  considmd 
except  as  provided  in  paragraph  (e)  ol 
this  section. 

(c)  Income  included.  The  following 
will  be  included  as  income: 

(1)  Total  income  from  sources  such 
as  wages,  salaries,  earnings,  bonusei 
from  employers,  income  from  a  busines 
or  profession  or  from  investments  or 
rents. 

(i)  Salary  is  not  determined  by  “tala- 
home”  pay,  but  includes  deductioot 
made  under  a  retirement  aot  or  plan  and 
amounts  withheld  by  virtue  of  incone 
tax  laws.  The  value  of  salary  received 
in  kind,  including  a  fair  value  for  main¬ 
tenance,  is  also  included. 

(ii)  The  gross  income  from  a  businem 
or  profession  may  be  reduced  by  the 
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necessary  operating  expenses,  such  as 
of  goods  sold,  or  expenditures  for 
St  taxes,  and  upkeep.  Depreciation  is 
S  a  deductible  expense.  The  cost  of 
reoairs  or  replacement  may  be  deducted. 

A  loss  sustained  in  operating  a 
business,  profession,  or  farm  or  from 
SSments  may  not  be  deducted  from 
tacome  derived  from  any  other  source. 

(iv)  Where  personal  services  are  re¬ 
ceived  in  lieu  of  rent,  the  fair  rental 
value  of  the  property  will  be  considered 

income.  .  ,  . 

(2)  Commercial  life  insurance  con¬ 
sisting  of  lump-sum  or  installment  pay¬ 
ments;  disability,  accident  or  health  in¬ 
surance  (less  payment  of  medical  or 
hospital  expenses  resulting  from  the  dis¬ 
ease  or  accident  for  which  such  insurance 
payments  are  made).  (See  paragrs^ph 
(f)  of  this  section.) 

(3)  Compensation  paid  by  the  Bureau 
of  Employees’  Compensation,  Depart¬ 
ment  of  Labor  (of  the  United  States), 
or  pursuant  to  any  workmen’s  compen¬ 
sation  or  employer’s  liability  statute,  or 
damages  collected  because  of  personal  in¬ 
jury  or  death,  less  medicsj,  legal,  or 
other  expenses  incident  to  the  injury 
or  death  or  the  collection  or  recovery 
of  such  moneys.  Where  monthly  pay¬ 
ments  of  employees’  compensation  pay¬ 
able  by  a  Federal  or  State  agency  are 
withheld  until  the  value  equals  a  lump 
sum  paid  as  damages  by  a  third  party, 
it  will  be  considered  that  the  claimant 
is  receiving  the  income  on  a  monthly 
basis. 

(4)  Retirement  benefits  paid  under  a 
Federal,  State,  municipal,  or  private 
business  or  industrial  plan,  including 
social  security  benefits  (Federal  Old-Age 
and  Survivors’  Insurance  and  disability 
Insurance  benefits).  Where  the  pay¬ 
ments  received  consist  of  part  principal 
and  part  interest,  interest  will  not  be 
counted  separately.  Where  the  retire¬ 
ment  benefit  is  based  on  the  claimant’s 
own  employment,  the  payments  will  not 
be  considered  income  until  the  amount 
of  the  claimant’s  personal  contribution 
(as  distinguished  from  amounts  contrib¬ 
uted  by  the  employer)  has  been  received. 
After  he  has  received  an  amount  equal 
to  his  personal  contribution  all  pay¬ 
ments  will  be  considered  income.  Bene¬ 
fits  received  by  a  widow  based  on  her 
husband’s  employment  will  be  considered 
income  as  received.  (See  paragraph 
(d)(5)  of  this  section  as  to  limitations 
on  recognition  of  waiver  of  retirement 
benefits  for  pension  purposes.) 

(5)  Retirement  pay  received  direct 
fron  a  service  department.  (See  para¬ 
graph  (d)  (6)  of  this  section.) 

(6)  Proceeds  of  bequests  and  inheri- 
tazic.es  received  in  the  settlement  of 
estates.  However,  such  property,  in¬ 
cluding  stocks  and  bonds  received  by  in¬ 
heritance  or  otherwise,  will  not  be  con¬ 
sidered  as  “annual  income’’  uiftil  the 
property,  or  other  property  acquired  in 
lieu  thereof  by  exchange  or  barter,  has 
been  converted  into  cash.  Where  such 
property  is  converted  into  cash,  the 
amount  of  the  claimant’s  personal  con¬ 
tribution  will  be  deducted  in  determin- 
hig  the  net  income.  (See  paragraph 

(1)  of  this  section.) 

(7)  Gifts. 


(8)  Family  allowances  authorized  by 
service  personnel. 

(9)  Reasonable  value  of  allowances  to 
a  person  in  military  or  naval  service  in 
addition  to  base  pay,  such  as  clothing, 
subsistence,  and  quarters. 

(10)  Insurance  paid  under  the  Mer¬ 
chant  Marine  Act  of  1936,  as  amended. 

(11)  Charitable  donations  from  any 
source  except  as  provided  in  paragraph 
(d)  (2)  and. (8)  of  this  section.  This  in¬ 
cludes  benefits  such  as  old-age  assist¬ 
ance,  aid  to  dependent  children,  and  aid 
to  the  needy  blind.  Additional  allow¬ 
ances  received  by  a  claimant  from  a 
charitable  welfare  or  relief  agency  for 
members  of  his  or  her  family  may  not 
be  divided  per  capita  in  determining  the 
amount  of  the  claimant’s  income. 

(12)  Subsistence  allowance  under  title 
n.  Public  Law  346,  78th  Congress,  and 
such  education  and  training  allowance 
under  38  U.S.C.,  Ch.  33,  as  is  in  excess 
of  amounts  expended  for  training. 

(d)  Income  excluded  (.38  U.S.C.  503). 
The  following  will  be  excluded: 

(1)  Six-months  death  gratuity  from 
a  service  department. 

(2)  Value  of  maintenance  furnished 
by  a  friend  or  relative  or  by  a  charitable 
organization  (civic  or  governmental) . 

(3)  Bonus  or  similar  cash  gratuity  by 
any  State  based  on  service  in  the  Armed 
Forces  of  the  United  States. 

(4)  Mustering-out  pay. 

(5)  Amounts  of  pension  or  retirement 
annuity  which  have  been  waived  pursu¬ 
ant  to  a  Federal  statute,  from  the  fol¬ 
lowing  sources: 

(i)  Civil  Service  Retirement  and  Dis¬ 
ability  Fund. 

(ii)  Railroad  Retirement  Board. 

(iii)  District  of  Columbia,  firemen  or 
policemen. 

(iv)  District  of  Columbia,  public  school 
teachers. 

(V)  Former  Lighthouse  Service. 

(6)  Annuities  received  under  chapter 
73  of  title  10  of  the  United  States  Code 
(formerly  the  Uniformed  Services  Con¬ 
tingency  Option  Act).  (10  U.S.C.  1441) 

(7)  Any  payments  by  the  United  States 
Government  under  laws  administered 
by  the  Veterans  Administration: 

(i)  Because  of  disability  or  death. 

(ii)  World  War  adjusted  compensation. 

(iii)  Proceeds  of  matured  endowment 
policies  and  dividends  (including  special 
and  termination  dividends)  of  Govern¬ 
ment  insurance. 

(8)  Where  the  claimant  is  being  main¬ 
tained  in  a  rest  home  (including  a  con¬ 
valescent  or  nursing  home,  a  home  for 
the  aged,  or  other  establishment  of  sim¬ 
ilar  character) ,  money  paid  to  the  home 
or  to  the  claimant  to  cover  the  cost  of 
maintenance  which  is  not  in  remunera¬ 
tion  for  services,  is  not  to  be  considered 
income,  regardless  of  whether  it  is  fur¬ 
nished  by  a  charitable  organization  (civic 
or  governmental)  or  by  a  friend  or  rela¬ 
tive.  This  expense  is  not  deductible,  how¬ 
ever,  if  it  is  paid  from  income  of  the 
claimant. 

(9)  Proceeds  of  a  fire  insurance  policy. 

(10)  ’The  rental  value  of  property 
owned  and  resided  in  by  the  claimant. 

(ID*  The  value  of  an  increase  In  stock 
Inventory  of  a  business  at  the  end  of 
a  year. 


(12)  In  claims  for' disability  pension, 
overtime  pay  received  by  Government 
employees.  (In  claims  for  death  pension, 
these  payments  are  considered  income.) 

(13)  The  separate  income  of  the  wife 
of  a  disabled  veteran. 

(e)  Proportionate  computations.  In¬ 
come  will  be  computed  on  a  pzx>portion- 
ate  basis  for  the  calendar  year  where: 

(1)  The  income  of  the  claimant  ex¬ 
ceeds  $1,400  or  $2,700,  whichever  ap¬ 
plies. 

(1)  In  the  claim  of  a  veteran,  where 
there  is  no  entitlement  from  the  first 
of  the  calendar  year,  the  computation 
will  be  on  a  proportionate  basis  from 
the  date  of  entitlement. 

(ii)  In  the  claim  of  a  widow  or  the 
child  of  a  deceased  veteran  filed  within 
1  year  from  the  date  of  the  veteran’s 
death,  the  computation  will  be  cm  a 
proportionate  basis  from  the  date  of  the 
veteran’s  death.  If  pension  is  payable 
only  from  the  date  of  filing  claim,  the 
claimant’s  income  for  the  full  calendar 
year  will  be  considered  except  where  her 
status  changed  within  the  calendar  year 
from  a  widow  without  a  child  to  a  widow 
with  a  child,  in  which  event  her  income 
will  be  computed  proportionately  from 
the  change  of  status. 

(2)  There  is  a  status  change  affecUng 
income  limitation  and  the  income  of  the 
claimant  exceeds  $1,400  but  not  $2,700. 

(i)  From  the  date  the  status  of  a 
veteran  changes  in  the  course  of  a  cal¬ 
endar  year  from  that  of  a  married  person 
(or  a  person  with  a  minor  child  or  chil¬ 
dren)  to  that  df  an  unmarried  person 
(or  a  person  without  a  minor  child  or 
children) . 

(ii)  From  the  date  the  status  of  a 
widow  changes  in  the  course  of  a  calen¬ 
dar  year  from  that  of  a  widow  with  a 
child  so  that  she  becomes  a  widow  with¬ 
out  a  child. 

(iii)  From  the  date  the  status  of  a 
widow  changes  in  the  course  of  a  cal¬ 
endar  year  from  that  of  a  widow  without 
a  child  so  that  she  becomes  a  widow  with 
a  child.  (Where  the  change  of  status 
arises  incident  to  the  birth  of  a  posthu¬ 
mous  child,  the  widow  will  be  considered 
as  a  widow  without  a  child  for  the  period 
prior  to  the  date  of  the  child’s  birth.) 

(iv)  In  determining  entitlement  imder 
the  circumstances  outlined  in  subdivi¬ 
sions  (i)  through  (iii)  of  this  subpara¬ 
graph,  the  proportionate  computations 
will  be  applied  to  each  period  separately 
and  will  not  be  combined  to  afford  a  total 
applicable  to  the  entire  calendar  year. 
The  amount  of  income  received  within 
each  separate  period  will  determine  en¬ 
titlement  to  pension  for  that  period. 

(f)  Commercial  insurance — (1)  Re¬ 
ceived  by  purchaser.  Where  an  annuity 
or  payment  of  endowment  insurance  is 
received  by  the  purchaser,  no  part  of 
the  payments  received  will  be  considered 
annual  income  until  the  full  amount  of 
the  consideration  has  been  received, 
after  which  the  full  amoimt  of  such 
payments  will  be  considered  income. 

(2)  Received  by  beneficiary,  (i)  Where 
the  beneficiary  received  commercial  life 
insurance  In  a  lump  sum  or  had  the 
right  to  elect  settlement  in  a  lump  sum. 
the  insurance  will  be  considered  to  have 
been  received  in  a  lump  sum  in  the  cal¬ 
endar  year  in  which  the  veteran  died. 
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(ii)  Where  insurance  is  received  by  a 
beneficiary  in  the  manner  specified  by  an 
option  elected  by  the  insur^,  other  ^an 
in  a  lump  sum,  it  will  be  considered  in¬ 
come  for  the  calendar  year  in  which  the 
money  is  actually  received. 

(3)  Interest  on  life  insurance.  Where 
it  is  considered  that  life  insurance  has 
been  received  in  a  lump  sum  in  the  calen¬ 
dar  year  in  which  the  veteran  died  and 
payments  are  actually  received  in  suc¬ 
ceeding  years,  no  part  of  the  pa3m(ients 
received  in  succeeding  years  will  be  con¬ 
sidered  income  until  an  amount  equal  to 
the  lump-sum  face  value  of  the  policy 
has  been  received,  after  which  the  full 
amount  of  such  payments  will  be  con¬ 
sidered  income. 

(g)  Income  received  in  installments. 
Income  will  be  determined  on  the  total 
amount  received  or  anticipated  during 
ttie  full  calendar  year. 

(h)  Deferred  determinations.  Where 
there  is  doubt  as  to  whether  the  antici¬ 
pated  income  will  exceed  the  statutory 
limitation.  pa3unent  of  pension  will  not 
be  made  before  the  end  of  the  calendar 
year,  when  the  total  income  received 
during  such  year  may  be  determined. 

(i)  State  property  laws.  State  prop¬ 
erty  laws  as  to  ownership  of  real  or  per¬ 
sonal  property,  such  as  community  prop¬ 
erty.  laws,  are  not  for  application. 
‘‘Ownership”  will  be  determined  as  a 
question  of  fact  on  the  basis  of  the  claim¬ 
ant’s  personal  contribution  to  the  pur¬ 
chase  price  or  the  terms  of  bequest  or 
inheritance. 

Cross  References:  Income.  See  §  3.660. 

Income  questionnaires.  See  §  3.661. 

§  3,253  Notice  of  material  increase  in 
income  or  change  in  status. 

(a)  General.  A  new  determination 
will  be  made  whenever  there  is  received 
notice  of  a  change  in  income,  depend¬ 
ency,  marital  status,  or  the  status  of 
dependents  which  would  affect  the  pay¬ 
ment  of  pension,  compensation  or  de¬ 
pendency  and  indemnity  compensation. 

(b)  Dependency  and  indemnity  com¬ 
pensation.  If,  after  approval  of  an 
award  of  dependency  and  indemnity 
compensation  or  the  submission  of  an 
annual  income  questionnaire,  the  payee 
begins  to  receive  additional  income 
which  will  cause  his  income  to  exceed  the 
income  limitation  applicable  to  the  rate 
of  dependency  and  indemnity  compen¬ 
sation  being  paid  or  by  reason  of  a 
change  in  marital  status  he  would  not  be 
eligible  to  receive  the  rate  of  dependency 
and  indemnity  compensation  which  was 
awarded,  he  must  promptly  notify  the 
Veterans  Administration  of  such  fact. 
Failure  to  furnish  such  notice  promptly 
will  result  in  an  overpayment.  Where 
parents  were  living  together,  an  overpay¬ 
ment  will  be  established  for  each  parent 
who  was  in  receipt  of  dependency  and 
indemnity  compensation.  The  award  to 
each  payee  will  be  adjusted  retroactively 
as  of  January  1  of  the  calendar  year  in 
wlfich  the  additional  income  was  re¬ 
ceived  or  the  commencing  date  of  the 
award,  whichever  is  later.  Where 
change  in  marital  status  is  involved  and 
was  reported  promptly,  reduction  or  dis¬ 
continuance  will  be  effective  the  date  of 
last  pasonent  or  date  of  change  in  status. 


whichever  is  later;  if  not  reported 
promptly,  the  date  of  change  in  status. 
Any  overpayment  created  under  this 
paragraph  will  be  subject  to  recovery  if 
not  waived.  (38  U.S.C.  415(f)) 

(c)  Compensation  to  dependent  par¬ 
ent.  If,  after  approval  of  an  award  of 
compensation  to  a  dependent  parent,  the 
payee’s  status  changes  either  as  to  in¬ 
come,  property,  dependents,  or  any  other 
factor  so  that  dependency  no  longer  ex¬ 
ists,  he  must  promptly  notify  the  Vet¬ 
erans  Administration  of  such  fact.  If 
notice  is  furnished  promptly,  discontinu¬ 
ance  will  be  effective  date  of  last  pay¬ 
ment  or  the  date  of  change  in  status, 
whichever  is  later;  if  not  reported 
promptly,  the  date  dependency  ceased. 

(d)  Pension.  If  after  approval  of  an 
award  or  the  submission  of  an  annual 
income  questionnaire,  the  payee  begins 
to  receive  additional  income  which  will 
cause  his  income  to  exceed  $1,400  or 
$2,700,  whichever  applies,  or  by  reason  of 
change  of  status  of  dependents  he  is  no 
longer  eligible  for  pension,  he  must 
promptly  notify  the  Veterans  Adminis¬ 
tration  of  such  fact.  Failure  to  furnish 
notice  of  additional  income  promptly  will 
result  in  an  overpayment  effective  Jan¬ 
uary  1  of  the  calendar  year  in  which  the 
additional  income  was  received  or  the 
commencing  date  of  the  award,  which¬ 
ever  is  later.  Where  change  in  status  of 
dependents  is  involved  and  was  reported 
promptly,  discontinuance  will  be  effec¬ 
tive  the  date  of  last  payment  or  date  of 
change  in  status,  whichever  is  later;  if 
not  reported  promptly,  the  date  of 
change  in  status.  Any  overpasmaent 
created  under  this  paragraph  will  be  sub¬ 
ject  to  recovery  if  not  waived. 

(e)  Prompt  notice.  Prompt  notice 
will  be  determined  on  the  facts  in  each 
case.  However,  a  report  will  be  con¬ 
sidered  as  prompt  notice  if  received  with¬ 
in  30  days  from  the  date  the  payee  had 
knowledge  that  his  income  for  the  cal¬ 
endar  year  would  exceed  the  statutory 
limitation  or  increment  or  within  30  days 
from  the  change  in  status.  A  payee  who 
negotiates  two  regular  monthly  pension, 
compensation,  or  dependency  and 
indemnity  compensation  checks  before 
notifying  the  Veterans  Administration 
of  a  material  increa.se  in  income  or 
change  in  status  will  not  be  considered 
as  having  furnished  prompt  notice. 

(f)  Evidence  required  to  establish 
change  in  status.  In  the  absence  of  con¬ 
tradictory  information,  the  statement  of 
the  claimant  or  payee  will  be  accepted 
as  to: 

(1)  The  fact  and  date  of  marriage  or 
remarriage;  . 

(2)  The  date  two  parents  or  a  parent 
and  spouse  ceased  living  together; 

(3)  The  date  two  parents  or  a  parent 
and  spouse  resumed  living  together  fol¬ 
lowing  a  period  of  separation; 

(4)  Divorce  or  death  of  a  spouse; 

(5)  Death  of  a  dependent; 

(6)  Any  event  which  reduces  the  rate 
or  terminates  entitlement  due  to  change 
of  status. 

If  the  change  in  status  would  result  in 
pasmient  of  a  higher  rate  of  dependency 
and  indemnity  compensation,  Uie  best 
proof  available  to  establish  the  fact  in 
issue  will  be  required. 


Cross  References:  Dependency  of 
See  §  3.600(h). 

Income.  See  §  3.660. 

§  3.256  Annual  income  questionnaire!, 

A  questionnaire  will  be  sent  once  each 
calendar  year  to  each  payee  (ex^ 
minors  and  incompetents)  who  is  recely 
ing  pension  or  dependency  and  indem 
nity  compensation,  whose  entitlement  is 
subject  to  an  annual  income  limitatkm 
(38  U.S.C.  415(e)  and  522(b)) 

§  3.257  Children,  no  widow  entitled. 

Where  pension  is  not  payable  to  g 
widow  because  her  annual  income  ex- 
ceeds  $2,700,  payments  will  be  made  to 
or  for  the  child  or  children  as  if  there 
were  no  widow.  (38  U.S.C.  545(b)) 

Cross  Reference;  Children;  no  widow 
entitled.  See  §  3.662. 

Ratings  and  Evaluations;  Basic  Eh- 
TITLEBIENT  CONSIDERATIONS 

§  3.301  Line  of  duty  and  miscondncL 

(a)  Line  of  duty.  Direct  service  con. 
nection  may  be  granted  only  when  a  dis- 
ability  or  cause  of  death  was  incurred  or 
aggravated  in  line  of  duty,  and  not  tte 
result  of  the  veteran’s  own  willful  mis¬ 
conduct.  (38  U.S.C.  105) 

(b)  Vicious  habits.  Disability  pen- 
Sion  is  not  payable  for  any  condition  due 
to  the  veteran’s  own  willful  misconduct 
or  vicious  habits.  A  vicious  haUt  is  t 
corrupt  or  immoral  act  which  has  beat 
repeated  so  that  it  has  become  a  regi^ 
and  fixed  mode  of  action.  A  single  in¬ 
cident  however  vicious  is  not  a  vicious 
habit.  (38  U.S.C.  521) 

(c)  Venereal  diseases — (1)  Incmd 
in  service.  Unless  affirmatively  shown 
to  have  been  innocently  acquired,  veiN-  ] 
real  disease  will  be  held  to  be  due  to 
willful  misconduct  unless  all  of  the  fol¬ 
lowing  requirements  are  met: 

(1)  The  initial  infection  must  have 
been  incurred  in  active  service; 

(ii)  'The  person  must  have  reported 
promptly  to  proper  authority  at  the  ; 
earliest  manifestation  of  the  disease; 
and 

(iii)  'The  person  must  have  submitted 
to  the  treatment  prescribed  and  con¬ 
tinued  such  treatment  until  the  ap¬ 
proved  conclusion  thereof  (unless  to 
treatment  is  interrupted  by  discharge). 

(2)  Not  incurred  in  service.  Increase 
in  service  of  manifestations  of  venereal 
disease  will  usually  be  held  due  to  nat¬ 
ural  progress  unless  the  facts  of  record 
indicate  the  increase  in  manifestation 
was  precipitated  by  trauma  (recurrent 
in  service  infection  will  be  reconsidered 
under  subparagraph  (1)  of  this  para¬ 
graph)  or  by  the  conditions  of  veteran’i 
service,  in  which  event  service  conns^ 
tion  may  be  established  by  aggravation 
Medical  principles  pertaining  to  incuba¬ 
tion  period  and  its  relation  to  the  course 
of  the  disease,  i.e.,  initial  or  acute  mani¬ 
festation,  or  period  and  course  of  sec¬ 
ondary  and  late  residuals  manifested, 
will  be  considered  when  time  of  incur¬ 
rence  of  venereal  disease  prior  to  or  after 
entry  into  service  is  at  issue.  (38  U.S.C. 
105(a)) 

Cross  References:  In  line  of  duty.  Bm 
§3.1(m). 

Willful  misconduct.  See  §  8.1  (n) 


FEDERAL  REGISTER 


1579 


fridaVt  February  24,  1961 


8  i  302  Service  connection  for  mental 
*  *  ansoundness  in  suicide. 


(a)  General  definitions.  (1)  In  order 
for  suicide  to  constitute  willful  miscon¬ 
duct,  the  act  of  self-destruction  must  be 

intention&l. 

(2)  A  person  of  unsound  mind  is  in- 
g-poble  of  forming  an  intent  (mens  rea, 

mind,  which  is  an  essential  ele¬ 
ment  of  crime  of  willful  misconduct) . 

(3)  In  determining  willful  misconduct 
in  a  case  of  suicide  the  question  for 
determination  is  whether  the  person  was 
of  sound  mind  or  imsound  mind  at  the 
tinie  of  the  commission  of  the  act  of 

self-destruction. 

(4)  It  is  a  constant  requirement  for 
favorable  action  that  the  mental  un¬ 
soundness,  when  shown,  be  service  con¬ 
nect^  or  due  to  service-connected  dis- 


aoiubjr. 

(b)  Evidence  of  mental  unsoundness. 

(1)  Whether  a  person,  at  the  time  of 
suicide,  was  so  unsound  mentally  that  he 
did  not  realize  the  consequence  of  such 
an  act,  or  was  unable  to  resist  such  im¬ 
pulse,  is  a  question  to  be  determined  in 
each  individual  case,  based  on  all  avail¬ 
able-lay  and  medical  evidence  pertain¬ 
ing  to  his  mental  condition  at  the  time 
of  suicide. 

(2)  The  act  of  suicide  is  not  in  itself 
sufficient  to  justify  a  finding  of  mental 
unsoundness.  Perhaps  the  majority  of 
those  who  take  their  own  lives  are  suf¬ 
fering  from  a  pronounced  emotional  up¬ 
heaval  at  the  time  and  not  infrequently 
for  a  period  of  time  prior  to  the  actual 
commission  of  the  act.  However,  cer¬ 
tainly  not  all  who  commit  suicide  are 
unsound  mentally  at  the  time.  It  is  be¬ 
lieved  that  there  are  certain  individuals 
in  our  culture  who  are  prompted  to  com¬ 
mit  suicide  (and  actually  accomplish  the 
act)  because  of  some  ethical  code  which 
completely  dominates  their  behavior. 
Ihere  are  others,  who  might  be  classified 
as  personality  disorder  types  but  who  are 
neither  psychotic  nor  nemotic,  who 
make  preparations  for  suicide  for  the 
purpose  of  impressing  others  and  then, 
through  some  accidental  happening, 
actually  accomplish  the  act. 

(3)  Mental  unsoundness  should  gen¬ 
erally  be  conceded  when  medical  exami¬ 
nation  has  demonstrated  a  psychotic  or 
a  psychoneurotic  reaction  with  disturb¬ 
ance  of  behavior  or  other  psychiatric 
manifestations  frequently  symptomatic 
of  an  acquired  mental  disorder  recog¬ 
nized  as  causing  mental  unsoundness, 
and  it  is  held  that  the  person  had  such 
mental  disorder  at  the  time  of  suicide. 
Also,  mental  unsoundness  should  gen¬ 
erally  be  conceded  when  organic  brain 
disease  is  known  to  exist.  In  the  absence 
of  a  rword  of  the  existence  of  a  definite 
psychiatric  disorder  prior  to  suicide,  a 
finding  of  mental  unsoundness  at  the 
time  of  suicide  will  be  warranted  where 
there  is  satisfactory  lay  or  medical  evi¬ 
dence  of  a  change  of  personality  with 
disturbance  of  behavior  or  other  psychi¬ 
atric  manifestations  ssnnptomatic  of  an 
acquired  mental  disorder  recognized  as 
fusing  mental  unsoundness,  and  it  is 
held  that  such  mental  disorder  existed 
at  the  time  of  suicide.  The  existence  of 
a  personality  disorder  or  primary  mental 
deficiency  i^ould  not  be  considered  as 


establishing  mental  unsoimdness.  How¬ 
ever,  a  finding  of  mental  imsoundness 
would  be  warranted  when  the  evidence 
shows  symptoms  of  a  superimposed,  ac¬ 
quired  mental  disorder  recognized  as 
causing  mental  unsoundness,  and  it  is 
held  that  such  acquired  mental  disorder 
was  present  at  the  time  of  suicide. 

(4)  The  greatest  of  care  will  be  taken 
to  apply  the  principles  in  subparagraphs 
(1)  through  (3)  of  this  paragraph  and 
those  following  in  certain  pattern  situa¬ 
tions  in  which  suicide  may  otherwise  be 
attributable  to  an  intention  of  matm- 
ing  insurance,  securing  monetary  bene¬ 
fits  or  escaping  punishment  or  disgrace, 
to  loss  of  fortune  or  a  member  of  one’s 
family,  or  to  marital  discord  or  other 
environmental  stresses. 

(5)  In  instances  of  suicide  apparently 
attributable  to  ill  health  and  without  a 
medical  record  or  other  acceptable  evi¬ 
dence  of  definite  psychiatric  disorder,  as 
outlined  in  subparagraph  (3)  of  this 
paragraph,  consideration  should  be  given 
to  the  nature  and  extent  of  the  disease 
or  injury  and  concomitant  ssmiptoms 
causing  ill  health,  in  relation  to  a  deter¬ 
mination  as  to  whether  an  acquired  men¬ 
tal  disorder  of  toxic  or  other  etiology  had 
developed  and  was  such  as  to  warrant  a 
finding  of  mental  unsoundness  at  the 
time  of  suicide. 

(c)  Evaluation  of  evidence.  (1)  In 
any  case  where  the  rating  agency  is  un¬ 
able  to  reach  a  determination  as  to 
whether  an  acquired  mental  disorder  rec¬ 
ognized  as  causing  mental  unsoundness 
existed  at  the  time  of  suicide,  an  advisory 
opinion  may  be  secured  by  reference  of 
the  case  to  the  nearest  installation  of  the 
Department  of  Medicine  and  Surgery 
having  a  psychiatric  unit.  Reference  for 
advisory  medical  opinion  may  also  be 
helpful  in  determining  the  etiology, 
character,  and  significance  of  any  psy¬ 
chiatric  symptomatology  existent  at  the 
time  of  suicide  in  instances  where  the 
person  was  suffering  from  a  service- 
connected  malignant  tumor,  such  as 
carcinoma  or  sarcoma  or  other  pro¬ 
foundly  symptomatic  disease  or  injury 
with  seemingly  hopeless  prognosis. 

(2).  In  reference  to  service  department 
records,  in  which  information  is  fur¬ 
nished  by  an  investigation  officer  or 
board  as  a  result  of  an  investigation  of 
suicide,  oftentimes  conclusions  are 
reached  that  the  veteran  was  morbid, 
depressed,  worried,  restless,  and  the  like, 
with  little  or  no  testimony  adduced  or 
available  to  support  such  conclusions. 
Since  the  investigator  or  board  was  the 
(government’s  duly  authorized  represen¬ 
tative  to  ascertain  the  facts,  due  cre¬ 
dence  should  be  given  such  evidence 
unless  there  is  serious  doubt  or  other 
contradictory  evidence  available  to  im¬ 
peach  the  evidence  detailed.  Moreover, 
it  must  be  borne  in  mind  that  the  in¬ 
vestigator  or  board  may  have  had  the 
advantage  of  firsthand  observations  and 
certain  impressions  that  may  be  helpful 
in  making  a  finding  as  to  suicide  and  the 
mental  status  of  the  veteran,  which  may 
not  be  completely  portrayed  in  the  data 
set  forth  by  the  service  department. 
(Affirmative  evidence  is  necessary  to 
justify  reversal  of  service  department 
findings  where  Veterans  Administration 


criteria  do  not  otherwise  warrant  con¬ 
trary  findings.). 

(3)  Each  case  should  be  decided  upon 
its  own  merits  in  the  light  of  common 
sense  and  with  a  view  of  substantial  jus¬ 
tice,  both  to  the  claimant  and  to  the 
Government.  In  the  case  of  suicide  of  a 
vetev^n  with  combat  service  or  with 
service  hardships,  stresses  and  strains, 
which  may  be  significant  in  evaluating 
behavior  contrasts  and  in  arriving  at  the 
etiology  of  mental  disease,  very  little 
definite  proof  of  mental  unsoundness 
should  ordinarily  be  required. 

Cross  Reverence:  Cause  or  death.  See 
§  3.312. 

Ratings  and  Evaluations;  Service 
Connection 

§  3.303  Principles  relating  to  service 
connection. 

(a)  General.  Service  connection  con¬ 
notes  many  factors  but  basically  it  means 
that  the  facts,  shown  by  evidence,  estab¬ 
lish  that  a  particular  injury  or  disease 
resulting  in  disability  was  incurred  coin¬ 
cident  with  service  in  the  Armed  Forces, 
or  if  preexisting  such  service,  was  ag¬ 
gravated  therein.  This  may  be  accom¬ 
plished  by  affirmatively  showing  incep¬ 
tion  or  aggravation  during  service  or 
through  the  application  of  statutory  pre¬ 
sumptions.  Each  disabling  condition 
shown  by  a  veteran’s  service  records,  or 
for  which  he  seeks  a  service  connection 
must  be  considered  on  the  basis  of  the 
places,  types  and  circumstances  of  his 
service  as  shown  by  service  records,  the 
official  history  of  each  organization  in 
which  he  served,  his  medical  records  and 
all  pertinent  medical  and  lay  evidence. 
Determinations  as  to  service  connection 
will  be  based  on  review  of  tiie  entire  evi¬ 
dence  of  record,  with  due  consideration 
to  the  policy  of  the  Veterans  Administra¬ 
tion  to  administer  the  law  under  a  broad 
and  liberal  interpretation  consistent  with 
the  facts  in  each  individual  case. 

(b)  Chronicity  and  continuity.  With 
chronic  disease  shown  as  such  in  service 
(or  within  the  presumptive  period  under 
§  3.307)  so  as  to  permit  a  finding  of  serv¬ 
ice  connection,  subsequent  manifesta¬ 
tions  of  the  same  chronic  disease  at  any 
later  date  however  remote,  are  service 
connected,  unless  clearly  attributable  to 
intercurrent  causes.  This  rule  does  not 
mean  that  any  manifestation  of  joint 
pain,  any  abnormality  of  heart  action 
or  heart  sounds,  any  urinary  findings 
of  casts,  or  any  cough,  in  service  will 
permit  service  connection  of  arthritis, 
disease  of  the  heart,  nephritis,  or  pul¬ 
monary  disease,  first  shown  as  a  clear- 
cut  clinical  entity,  at  some  later  date. 
For  the  showing  of  chronic  disease  in 
service  there  is  required  a  combination 
of  manifestations  sufficient  to  identify 
the  disease  entity,  and  sufficient  observa¬ 
tion  to  establish  chronicity  at  the  time, 
as  distinguished  from  merely  isolated 
findings  or  a  diagnosis  including  the 
word  “Chronic.”  When  the  disease  iden^ 
tity  is  established  (leprosy,  tuberculosis, 
multiple  sclerosis,  etc.),  there  is  no  re¬ 
quirement  of  evidentiary  showing  of  con¬ 
tinuity.  Continuity  of  symptomatology 
is  required  only  where  the  condition 
noted  during  service  lor  in  the  presump¬ 
tive  period)  is  not,  m  fact,  shown  to  be 
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chronic  or  where  the  diagnosis  of  chro- 
nicity  may  be  legitimately  questioned. 
When  the  fact  of  chronicity  in  service  is 
not  adequately  supported,  then  a  show¬ 
ing  of  continuity  after  discharge  is  re¬ 
quired  to  support  the  claim. 

(c)  Preservice  disabilities  noted  in 
service.  There  are  medical  principles  so 
universally  recognized  as  to  constitute 
fact  (clear  and  unmistakable  proof) .  and 
when  in  accordance  with  these  princi¬ 
ples  existence  of  a  disability  prior  to 
service  is  established,  no  additional  or 
confirmatory  evidence  is  necessary. 
Consequently  with  notation  or  discovery 
during  service  of  such  residual  condi¬ 
tions  (scars;  fibrosis  of  the  lungs; 
atrophies  following  disease  of  the  cen¬ 
tral  or  peripheral  nervous  system; 
healed  fractures;  absent,  displaced  or 
resected  parts  of  organs;  supernumerary 
parts;  congenital  malformations  or 
hemorrhoidal  tags  or  tabs,  etc.)  with  no 
evidence  of  the  pertinent  antecedent  ac¬ 
tive  disease  or  injury  during  service  the 
conclusion  must  be  that  they  preexisted 
service.  Similarly,  manifestation  of  le¬ 
sions  or  symptoms  of  chronic  disease 
from  date  of  enlistment,  or  so  close 
thereto  that  the  disease  could  not  have 
originated  in  so  short  a  period  will  estab¬ 
lish  preservice  existence  thereof.  Con¬ 
ditions  of  an  infectious  nature  are  to  be 
considered  with  regard  to  the  circum¬ 
stances  of  the  Infection  and  if  mani¬ 
fested  in  less  than  the  respective  incuba¬ 
tion  periods  after  reporting  for  duty, 
they  win  be  held  to  have  preexisted  serv¬ 
ice.  In  the  field  of  mental  disorders, 
personality  disorders  which  are  charac¬ 
terized  by  developmental  defects  or 
pathological  trends  in  the  personality 
structure  manifested  by  a  lifelong  pat¬ 
tern  of  action  or  behavior,  chronic  psy- 
chonem*osis  of  long  duration  or  other 
ps3^hiatric  symptomatology  shown  to 
have  existed  prior  to  service  with  the 
same  manifestations  during  service, 
which  were  the  basis  of  the  service  diag¬ 
nosis,  win  be  acc^tdd  as  showing  pre¬ 
service  origin.  Congenital  or  develop¬ 
mental  defects,  refractive  error  of  the 
eye,  personality  disorders  and  mental 
deficiency  as  such  are  not  diseases  or  in¬ 
juries  within  the  meaning  of  applicable 
legislation. 

(d)  Postservice  initial  diagnosis  of 
disease.  Service  connection  may  be 
granted  for  any  disease  diagnosed  after 
discharge,  when  all  the  evidence,  includ¬ 
ing  that  pertinent  to  service,  establishes 
that  the  disease  was  incurred  in  service. 
Presumptive  periods  are  not  intended  to 
limit  service  connection  to  diseases  so 
diagnosed  when  the  evidence  warrants 
direct  service  connection.  The  pre¬ 
sumptive  provisions  of  the  statute  and 
Veterans  Administration  regulations  im¬ 
plementing  them  are  intended  as  liberal¬ 
izations  applicable  when  the  evidence 
would  not  warrant  service  .  connection 
without  their  aid. 

§  3.304  Direct  wartime  service  connec¬ 
tion. 

(a)  General.  The  basic  considera¬ 
tions  relating  to  service  connection  are 
stated  in  S  3.303.  The  criteria  in  this 
section  apply  only  to  disabilities  which 
may  have  resulted^ from  service  in  a  pe¬ 
riod  of  war. 


(b)  Presumption  of  soundness.  War 
veterans  will  be  considered  to  have  been 
in  sound  condition  when  examined,  ac¬ 
cepted  and  enrolled  for  service,  except  as 
to  defects,  infirmities  or  disorders  noted 
at  entrance  into  service,  or  where  clear 
and  unmistakable  (obvious  or  manifest) 
evidence  demonstrates  that  an  injury  or 
disease  existed  prior  thereto.  Only  such 
conditions  as  are  recorded  in  examina¬ 
tion  reports  are  to  be  considered  as 
noted.  (38  U.S.C.  311) 

(1)  History  of  preservice  existence  of 
conditions  recorded  at  the  time  of  ex¬ 
amination  does  not  constitute  a  notation 
of  such  conditions  but  will  be  considered 
together  with  all  other  material  evidence 
in  determinations  as  to  inception.  De¬ 
terminations  should  not  be  based  on 
medical  judgment  alone  as  distinguished 
from  accepted  medical  principles,  or  on 
history  alone  without  regard  to  clinical 
factors  pertinent  to  the  basic  character, 
origin  and  development  of  such  injury 
or  disease.  They  should  be  based  on 
thorough  analysis  of  the  evidentiary 
showing  and  careful  correlation  of  all 
material  facts,  with  due  regard  to  ac¬ 
cepted  medical  principles  pertaining  to 
the  history,  manifestations,  clinical 
course,  and  character  of  the  particular 
injury  or  disease  or  residuals  thereof. 

(2)  History  conforming  to  accepted 
medical  principles  should  be  given  due 
consideration,  in  conjunction  with  basic 
clinical  data,  and  be  accorded  probative 
value  consistent  with  accepted  medical 
and  evidentiary  principles  in  relation  to 
value  consistent  with  accepted  medical 
evidence  relating  to  incurrence,  symp¬ 
toms  and  course  of  the  injury  or  disease, 
including  official  and  other  records  made 
prior  to,  during  or  subsequent  to  service, 
together  with  all  other  lay  and  medical* 
evidence  concerning  the  inception,  de¬ 
velopment  and  manifestations  of  the 
particular  condition  will  be  taken  into 
full  account. 

(3)  Signed  stat^ents  of  veterans  re¬ 
lating  to  the  origin,  or  incurrence  of  any 
disease  or  injury  made  in  service  if 
against  his  own  interest  is  of  no  force 
and  effect  if  other  data  do  not  establish 
the  fact.  Other  evidence  will  be  con¬ 
sidered  as  though  such  statement  were 
not  of  record.  (10  U.S.C.  1219). 

(c)  Development.  The  development 
of  evidence  in  connection  with  claims  for 
service  connection  will  be  accomplished 
when  deemed  necessary  but  it  should  not 
be  xmdertaken  when  evidence  present  is 
sufficient  for  this  determination.  In  in¬ 
itially  rating  disability  of  record  at  the 
time  of  discharge,  the  records  of  the 
service  department,  including  the  reports 
of  examination  at  enlistment  and  the 
clinical  records  during  service,  will  or¬ 
dinarily  suffice.  Rating  of  combat  in¬ 
juries  or  other  conditions  which  obvi¬ 
ously  had  their  inception  in  service  may 
be  accomplished  pending  receipt  of  copy 
of  the  examination  at  enlistment  and  all 
other  service  records. 

(d)  Combat.  Satisfactory  lay  or  other 
evidence  that  an  injury  or  disease  was 
incurred  or  aggravated  in  combat  will 
be  accepted  as  sufficient  proof  of  service 
connection  if  the  evidence  is  consistent 
with  the  circumstances,  conditions  or 
hardships  of  such  service  even  though 


there  is  no  official  record  of  such  incur 
rence  or  aggravation.  ( 38  U.S.C.  354(^\ 

(e)  Prisoners  of  war.  Where  diJ 
bility  compensation  is  claimed  by  a  for 
mer  prisoner  of  war,  omission  of  historj 
or  findings  from  clinical  recordsmaZ 
upon  repatriation  is  not  determinative  of 
service  connection,  particularly  if 
dence  of  comrades  in  support  of  the  in' 
currence  of  the  disability  during  conflnel 
ment  is  available.  Special  attention  win 
be  given  to  any  disability  first  reported 
after  discharge,  especially  if  powiy  de. 
fined  and  not  obviously  of  intercunent 
origin.  The  circmnstances  attend 
upon  the  individual  veteran’s  confine- 
ment  and  the  duration  thereof  will  be 
associated  with  pertinent  medical  prin- 
ciples  in  determining  whether  disab^ 
manifested  subsequent  to  service  is 
ologically  related  to  the  prisoner  of  war 
experience. 

§  3.305  Direct  peacetime  service  con¬ 
nection. 

(a)  General.  The  basic  considera¬ 
tions  relating  to  service  connection  are 
stated  in  S  3.303.  The  criteria  in  this 
section  apply  only  to  disabilities  whidi 
may  have  result^  from  service  other 
than  in  a  period  of  war. 

(b)  Presumption  of  soundness.  A 
peacetime  veteran  who  has  served  I 
months  or  more  will  be  considered  to 
have  been  in  sound  condition  when  ex¬ 
amined,  accepted  and  enrolled  for  serv¬ 
ice,  except  as  to  defects,  infirmities  or 
disorders  noted  at  the  time  thereof,  or 
where  evidence  or  medical  judgment,  as 
distinguished  from  medical  fact  and 
principles,  establishes  that  an  injury  or 
disease  preexisted  service.  Any  evidm 
acceptable  as  competent  to  indicate  the 
‘  time  of  existence  or  inception  of  the  con¬ 
dition  may  be  considered.  Detamtoa- 
ti(ms  based  on  medical  judgment  viB 
take  cognizance  of  the  time  of  incey^ 
or  manifestation  of  disease  or  injury  fol¬ 
lowing  entrance  into  service,  as  shoim 
by  proper  service  authorities  in  sarvice 
records,  entries  or  reports.  Such  records 
will  be  accorded  reasonable  weisht  in 
consideration  of  other  evidence  and 
sound  medical  reasoning.  Opinions  may 
be  solicited  from  Veterans  Administra¬ 
tion  medical  authorities  when  considered 
necessary. 

(c)  Campaigns  and  expeditions.  In 
considering  claims  of  veterans  who  en¬ 
gaged  in  combat  during  campaigns  or 
expeditions  satisfactory  lay  or  other  evi¬ 
dence  of  incurrence  or  aggravation  in 
such  combat  of  an  injury  or  disease,  if 
consistent  with  the  circumstances,  con¬ 
ditions  or  hardships  of  such  service  wifl 
be  accepted  as  sufficient  proof  of  service 
connection,  even  when  there  is  no  official 
record  of  incurrence  or  aggravation. 
Service  connection  for  such  injury  or 
disease  may  be  rebutted  by  clear  and 
convincing  evidence  to  the  contrary. 

§  3.306  ^ggravalson  of  preservice  di»* 
ability. 

(a)  General.  A  preexisting  injury  or 
disease  will  be  considered  to  have  been 
aggravated  by  active  military,  naval,  or 
air  service,  where  there  is  an  increase  in 
disability  during  such  service,  unle« 
there  is  a  specific  finding  that  the  in* 
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-rpftse  in  disability  is  due  to  the  natural 
dk^ss  of  the  disease.  (38  U.S.C.  353) 

^  (b)  Wor  service.  Clear  and  unmis¬ 
takable  evidence  (obvious  or  manifest) 
is  required  to  rebut  the  presumption  of 
aggravation  where  the  preservice  dis¬ 
ability  underwent  an  increase  in  severity 
during  service.  This  includes  medical 
facts  and  principles  which  may  be  con¬ 
sidered  to  determine  whether  the  in¬ 
crease  is  due  to  the  natural  progress  of 
the  condition.  Aggravation  may  not  be 
conceded  where  the  disability  underwent 
no  increase  in  severity  during  service  on 
the  basis  of  all  the  evidence  of  record 
pertaining  to  the  manifestations  of  the 
disability  prior  to,  during  and  subsequent 
to  service. 

(1)  The  usual  effects  of  medical  and 
surgical  treatment  in  service,  having  the 
effect  of  ameliorating  disease  or  other 
conditions  incurred  before  enlistment, 
including  postoperative  scars,  absent  or 
poorly  functioning  parts  or  organs,  will 
not  be  considered  service  connected  un¬ 
less  the  disease  or  injury  is  otherwise 
aggravated  by  service. 

(2)  Due  regard  will  be  given  the 
places,  tsrpes,  and  circumstances  of  serv¬ 
ice  and  particular  consideration  will  be 
accorded  combat  duty  and  other  hard¬ 
ships  of  service.  The  development  of 
symptomatic  manifestations  of  a  pre¬ 
existing  disease  or  injury  during  or 
proximately  following  action  with  the 
enemy  or  following  a  status  as  a  pris¬ 
oner  of  war  will  establish  aggravation 
of  a  disability.  (38  U.S.C.  354) 

(c)  Peacetime  service.  The  specific 
finding  requirement  that  an  increase  in 
disability  is  due  to  the  natural  progress 
of  the  condition  will  be  met  when  the 
available  evidence  of  a  nature  generally 
acceptable  as  competent  shows  that  the 
Increase  in  severity  of  a  disease  or  in¬ 
jury  or  acceleratidh  in  progress  was  that 
normally  to  be  expected  by  reason  of  the 
inherent  character  of  the  condition, 
aside  from  any  extraneous  or  contribut¬ 
ing  cause  or  influence  peculiar  to  mili¬ 
tary  service.  Consideration  will  be  given 
to  the  circumstances,  conditions,  and 
hardships  of  service. 

§  3.307.  Presumptive  wartime  service 
connection  for  chronic  or  tropical 
disease. 

(a)  General.  When  a  chronic  disease 
listed  in  §  3.309(a) ,  in  the  case  of  a  vet¬ 
eran  who  served  for  90  days  or  more 
during  a  period  of  war,  becomes  manifest 
to  a  degree  of  10  percent  or  more  within 
1  year  (multiple  sclerosis,  Hansen’s  dis¬ 
ease  (leprosy)  and  tuberculosis  within 
3  years),  from  the  date  of  separation 
from  service  in  a  period  of  war  or  where 
service  continued  after  the  war,  within 
such  period-  from  the  end  of  the  war,  or 
when  a  tropical  disease  listed  in  §  3.309 
(b)  becomes  manifest  to  a  degree  of  10 
percent  or  more  within  1  year  from  date 
of  separation  from  service;  or  at  a  time 
when  standard  accepted  treatises  indi¬ 
cate  that  the  incubation  period  thereof 
commenced  during  such  service,  it  will 
be  considered  to  have  been  incurred  in 
such  service  even  though  there  is  no  evi¬ 
dence  of  such  disease  during  the  period 
of  service.  The  resultant  disorders  or 
diseases  originating  because  of  therapy 
adniinistered  ir  connection  with  tropi¬ 


cal  disease  or  as  a  preventative  thereof, 
may  also  be  service  connected.  No  con¬ 
ditions  other  than  those  referred  to  in 
this  paragraph  will  be  considered 
chronic.  (38  U.S.C.  312) 

(b)  Evidentiary  basis.  The  factual 
basis  may  be  established  by  medical 
evidence,  competent  lay  evidence  or  both. 
Medical  evidence  should  set  forth  the 
physical  findings  and  symptomatology 
elicited  by  examination  within  the  ap¬ 
plicable  period.  Lay  evidence  should  de¬ 
scribe  the  material  and  relevant  facts 
as  to  the  veteran’s  disability  observed 
within  such  period,  not  merely  conclu¬ 
sions  based  upon  opinion.  'The  chro- 
nicity  and  continuity  factors  outlined  in 
§  3.303(b)  will  be  considered.  The  dis¬ 
eases  listed  in  §  3.309(a)  will  be  accepted 
as  chronic,  even  though  diagnosed  as 
acute  because  of  insidious  inception  and 
chronic  development,  except  (1)  where 
they  result  from  intercurrent  causes,  for 
example,  cerebral  hemorrhage  due  to 
injury,  or  active  nephritis  or  acute  en¬ 
docarditis  due  to  intercurrent  infection 
(with  or  without  indentification  of  the 
pathogenic  micro-organism) ;  or  (2) 
where  a  disease  is  the  result  of  drug  in¬ 
gestion  or  a  complication  of  some  other 
condition  not  related  to  service.  Thus, 
leukemia  will  be  accepted  as  a  chronic 
disease  whether  diagnosed  as  acute  or 
chronic.  Unless  the  clinical  picture  is 
clear  otherwise,  consideration  will  be 
given  as  to  whether  an  acute  condition 
is  an  exacerbation  of  a  chronic  disease. 

(c)  Prohibition  of  certain  presump¬ 
tions.  No  presumptions  may  be  invoked 
on  the  basis  of  advancement  of  the  dis¬ 
ease  when  first  definitely  diagnosed  for 
the  purpose  of  showing  its  existence  to 
a  degree  of  10  percent  within  the  ap¬ 
plicable  period,  except  pulmonary  tuber¬ 
culosis  under  §  3.371.  This  will  not  be 
interpreted  as  requiring  that  the  disease 
be  diagnosed  in  the  presumptive  period, 
but  only  that  there  be  then  shown  by 
acceptable  medical  or  lay  evidence  char¬ 
acteristic  manifestations  of  the  disease 
to  the  required  degree,  followed  without 
unreasonable  time  lapse  by  definite  diag¬ 
nosis.  Symptomatology  shown  in  the 
prescribed  period  may  have  no  particular 
significance  when  first  observed,  but  in 
the  light  of  subsequent  developments  it 
may  gain  considerable  significance. 
Cases  in  which  a  chronic  condition  is 
shown  to  exist  within  a  short  time  fol¬ 
lowing  the  applicable  presumptive 
period,  but  without  evidence  of  mani¬ 
festations  within  the  period,  should  be 
developed  to  determine  whether  there 
was  symptomatology  which  in  retrospect 
may  be  identified  and  evaluated  as  mani¬ 
festation  of  the  chronic  disease  to  the 
required  10  percent  degree.  The  consid¬ 
eration  of  service  incurrence  provided 
for  chronic  diseases  will  not  be  inter¬ 
preted  to  permit  any  presumption  as  to 
aggravation  of  a  preservice  disease  or  in¬ 
jury  after  discharge. 

(d)  Rebyital  of  service  incurrence. 
Evidence  which  may  be  considered  in 
rebuttal  of  service  incurrence  of  a 
chronic  or  tropical  disease  will  be  any 
evidence  of  a  nature  usually  accepted  as 
competent  to  indicate  the  time  of  ex¬ 
istence  or  inception  of  disease,  and 
medical  judgment  will  be  exercised  in 
making  determinations  relative  to  the 


effect  of  intercurrent  injury  or  disease. 
The  expression  ’‘affirmative  evidence  to 
the  contrary”  will  not  be  taken  to  require 
a  conclusive  showing,  but  such  showing 
as  would,  in  sound  medical  reasoning  and 
in  the  consideration  of  all  evidence  of 
record,  support  a  conclusion  that  the  dis¬ 
ease  was  not  incurred  in  service.  As  to 
tropical  diseases  the  fact  that  the  vet¬ 
eran  had  no  service  in  a  locality  having 
a  high  incidence  of  the  disease  may  be 
considered  as  evidence  to  rebut  the  pre¬ 
sumption,  as  may  residence  during  the 
period  in  question  in  a  region  where  the 
particular  disease  is  endemic.  The 
known  incubation  periods  of  tropical 
diseases  should  be  used  as  a  factor  in 
rebuttal  of  presumptive  service  connec¬ 
tion  as  showing  inception  before  or  after 
service.  (38  U.S.C.  313) 

§  3.308  Presumptive  peacetime  service 
connection. 

(a)  Chronic  disease.  There  is  no  pro¬ 
vision  for  peacetime  presiunptive  service 
connection  for  chronic  disease  as  dis¬ 
tinguished  from  tropical  diseases  re¬ 
ferred  to  in  paragraph  (b)  of  this 
section. 

(b)  Tropical  disease.  A  veteran  of  6 
months  or  more  service  other  than  in  a 
period  of  war  who  contracts  a  tropical 
disease  listed  in  §  3.309(b)  or  a  resultant 
disorder  or  disease  originating  because 
of  therapy  administered  in  connection 
with  a  tropical  disease  or  as  a  preventa¬ 
tive  thereof,  will  be  considered  to  have 
incurred  such  disability  in  service  when 
it  is  shown  to  exist  to  the  degree  of  10 
percent  or  more  within  1  year  after  sepa¬ 
ration  from  active  service,  or  at  a  ttoe 
when  standard  and  accepted  treatises 
indicate  that  the  incubation  period  com¬ 
menced  during  active  service  unless 
shown  by  clear  and  unmistakable  evi¬ 
dence  not  to  have  been  of  service  origin. 
(38  U.S.C.  333) 

§  3.309  Disease  subject  to  presumptive 
service  connection. 

(a)  Chronic  diseases.  The  diseases 
which  may  be  considered  for  service  con¬ 
nection  although  not  otherwise  estab¬ 
lished  as  inciured  in  service  but  which 
are  manifested  to  a  compensable  degree 
within  the  applicable  time  limits  follow¬ 
ing  service  in  a  period  of  war  imder 
§  3.307  are: 

Anemia,  primary. 

Arteriosclerosis. 

Arthritis.  • 

Atrophy,  progressive  muscular. 

Brain  hemorrhage. 

Brain  thrombosis. 

Bronchiectasis. 

Calculi  of  the  kidney,  bladder,  or  gall¬ 
bladder. 

Cardiovascular-renal  disease,  including 
hypertension.  (This  term  applies  to  com¬ 
bination  Involvement  of  the  tirpe  of  arterio¬ 
sclerosis.  nephritis,  and  organic  heart  disease, 
and  since  h3rpertenslon  Is  an  early  s3rmptom 
long  preceding  the  development  of  those 
diseases  In  their  more  obviom  forms,  a  dis¬ 
abling  h3rpertenslon  within  the  1  year  period 
will  be  given  the  same  benefit  of  service  con¬ 
nection  as  any  of  the  chronic  diseases  listed.) 
Cirrhosis  of  the  liver. 

Coccidioidomycosis. 

Diabetes  mellltus. 

Encephalitis  lethargies  residuals. 
Endocarditis.  (This  term  covers  all  forms 
of  valvular  heart  disease.) 

Endocrlnopathles. 
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l^epsies. 

Hodgkin’s  disease. 

Leprosy. 

Lenkemla. 

Mirasthenia  graTis. 

Myelitis. 

Myocarditis. 

Nephritis. 

Other  organic  diseases  of  the  nervous 
system. 

Osteitis  deformans  (Paget’s  disease) . 
Osteomalacia. 

Palsy,  bulbar. 

Paralysis  agltans. 

Psychoses. 

Purpura  idiopathic,  hemorrhagic. 

Raynaud’s  disease. 

Sarcoidosis. 

Scleroderma. 

Sclerosis,  amyotrophic  lateral. 

Sclerosis,  multiple. 

Syringomyelia. 

Thromboangiitis  obliterans  (Buerger’s 
disease) . 

’Tuberculosis,  active. 

’Tumors,  malignant,  or  of  the  brain  or 
spinal  cord  or  peripheral  nerves. 

Ulcers,  peptic  (gastric  or  duodenal).  (A 
proper  diagnosis  of  gastric  or  duodenal  ulcer 
(peptic  ulctf )  is  to  be  considwed  established 
if  it  represents  a  medically  so\md  interpreta¬ 
tion  of  sufficient  clinical  findings  warranting 
such  diagnosis  and  provides  an  adequate 
basis  for  a  differential  diagnosis  from  other 
conditions  with  like  symptomatology;  in 
short,  where  the  preponderance  of  evidence 
indicates  gastric  or  duodenal  ulcer  (peptic 
ulcer) .  Whenever  possible,  of  course,  labora¬ 
tory  findings  should  be  used  in  corroboration 
of  the  clinical  data.) 

(b)  Tropical  diseases.  The  diseases 
which  may  be  considered  for  service  con¬ 
nection  as  a  result  of  tropical  service, 
although  not  otherwise  established  as 
incurred  in  service  but  which  are  mani¬ 
fested  to  a  compensable  degree  within 
the  applicable  time  limit  following  serv¬ 
ice  in  a  period  of  war  or  other  service 
under  S  3.307  or  §  3.308  are: 

Amebiasis. 

Blackwater  fever. 

Cholera. 

Dracontlasis. 

Dysentery. 

FUiariasls. 

Leishmaniasis,  including  ksda-azar. 

Leprosy. 

Loiasis. 

Malaria. 

Onchocerciasis. 

Oroya  fever. 

Pinta. 

Plague. 

Schistosomiasis. 

Yaws. 

Yellow  fever. 

Resultant  disorders  or  diseases  originating 
because  of  therapy  administered  in  connec¬ 
tion  with  such  diseases  or  as  a  preventative 
thereof. 

§  3.310  Proximate  results,  secondary 
condition. 

Disability  which  is  proximately  due  to 
or  the  result  of  a  service-connected  dis¬ 
ease  or  injury  will  be  service  connected. 
When  service  connection  is  thus  estab¬ 
lished  for  a  secondary  condition,  the 
secondary  condition  will  be  considered  a 
part  of  the  original  condition. 

§  3.311  Disability  or  death  from  armed 
conflict  or  extrahazardous  duty  in 
peacetime.  (38  U.S.C.  336) 

(a)  Criteria  governing  service  connec¬ 
tion  are  those  applicable  to  disabilities 
incurred  or  aggravated  in  service  other 


than  in  time  of  war.  Decisions  imder 
this  section  control  rates  of  payment  im¬ 
der  §  3.4(d). 

(b)  “As  a  direct  result  of  armed  con¬ 
flict”  means  any  situation  in  which 
death,  injury,  or  disease  is  incurred  in 
line  of  duty  and  the  primary,  contribu¬ 
tory,  or  proximate  cause  thereof  results 
directly  from  the  use  of  any  instrumen¬ 
tality  employed  as  a  weapcm  in  a  war, 
expedition  or  occupation,  battle,  skir¬ 
mish,  raid,  invasion,  rebellion,  insurrec¬ 
tion,  guerrilla  action,  etc.  The  conc^t 
relates  to  the  actual  use  of  firearms  or 
other  instrumentalities  of  war  including 
submarine  or  aircraft  by  a  belligerent 
nation  or  faction  with  which  the  United 
States  is  not  at  war,  under  circumstances 
endangering  the  fives  or  safety  of  mem¬ 
bers  of  our  forces. 

(c)  “Extrahazardous  service,  includ¬ 
ing  such  service  imder  conditions  simu¬ 
lating  war”  means  service  which  is  more 
hazardous  than  normal  peacetime  serv¬ 
ice.  It  contemplates  only  service  where 
the  extra  hazard  is  an  inherent  part  of 
the  military  duty.  It  includes  service: 

(1)  Under  conditions  simulating  war 
(maneuvers,  etc.). 

(2)  Recognized  as  involving  risks  be¬ 
yond  ordinary  peacetime  service  (dan¬ 
gerous  testing  of  weapons,  duty  on  air¬ 
craft,  submarine,  unusual  climatic 
.conditions,  etc.). 

(3)  In  campaigns,  expeditions,  occu¬ 
pations  and  similar  duty  which  is  in¬ 
herently  more  dangerous  than  usual 
l)eacetime  duty. 

Cboss  Reference:  Wartime  rates  under 
special  conditions.  See  §  3.4(d). 

§  3.312  Cause  of  death. 

(a)  General.  The  death  of  a  veteran 
will  be  considered  as  having  been  due  to 
a  service-connected  disability  when  the 
evidence  establishes  that  such  disability 
was  either  the  principal  'or  a  contributory 
cause  of  death.  The  issue  involved  will 
be  determined  by  exercise  of  sound  judg¬ 
ment,  without  recourse  to  speculation, 
after  a  careful  analysis  has  been  made 
of  all  the  facts  and  circumstances  sur¬ 
rounding  the  death  of  the  veteran,  in¬ 
cluding,  particularly,  autopsy  reports. 

(b)  Principal  cause  of  death.  'The 
service-connected  disability  will.be  con¬ 
sidered  as  the  principal  (primary)  cause 
of  death  when  such  disability,  singly  or 
jointly  with  some  other  condition,  was 
the  immediate  or  underlying  cause  of 
death  or  was  etiologically  related  thereto. 

(c)  Contributory  cause  of  death.  (1) 
Ck)ntributory  cause  of  death  is  inherently 
one  not  related  to  the  principal  cause. 
In  determining  whether  the  service- 
connected  disability  contributed  to 
death,  it  must  be  shown  that  it  contrib¬ 
uted  substantially  or  materially;  that  it 
combined  to  cause  death;  that  it  aided 
or  lent  assistance  to  the  production  of 
death.  It  is  not  sufficient  to  show  that 
it  casually  shared  in  producing  death, 
but  rather  it  must  be  shown  that  there 
was  a  causal  connection. 

(2)  Generally,  minor  service-con¬ 
nected  disabilities,  particularly  those  of 
a  static  nature  or  not  materially  affect¬ 
ing  a  vital  organ,  would  not  be  held  to 
have  contributed  to  death  primarily  due 
to  unrelated  disability.  In  the  same 
category  there  would  be  included  serv¬ 


ice-connected  disease  or  injuries  of  ib. 
evaluation  (even  though  evaluated  ^ 
100  percent  disabling)  but  of  a  quieee^ 
or  static  nature  involving  muscu^^ 
skeletal  functions  and  not  matoiab 
affecting  other  vital  body  functtona. 

(3)  Service-connected  diseases  or  Iq. 
Juries  involving  active  processes  affect! 
ing  vital  organs  should  receive  carefm 
consideration  as  a  contributory  cause  (tf 
death,  the  primary  cause  being  ume- 
lated,  from  the  viewpoint  of  wbetber 
there  were  resulting  debilitating  effects 
and  general  impairment  of  health  to  m 
extent  that  would  render  the  person 
materially  less  capable  of  resisting  the 
effects  of  other  disease  or  injury  prioi. 
rily  causing  death.*  Where  the  service- 
connected  condition  affects  vital  organs 
as  distinguished  from  muscular  or  skde- 
tal  functions  and  is  evaluated  as  loo 
percent  disabling,  debilitation  may  be 
assumed. 

(4)  There  are  primary  causes  of 
death  which  by  their  very  nature  are  so  i 
overwhelming  that  eventual  death  can 
be  anticipated  irrespective  of  coexisting 
conditions,  but,  even  in  such  cases,  there 
is  for  consideration  whether  there  may 
be  a  reasonable  basis  for  holding  that  a 
service-connected  condition  was  of  such 
severity  as  to  have  a  material  influence 
in  accelerating  death.  In  this  situation, 
however,  it  would  not  generally  be  rea¬ 
sonable  to  hold  that  a  service-conneeted 
condition  accelerated  death  unless  such 
condition  affected  a  vital  organ  and  iras 
of  itself  of  a  progressive  or  debilitating 
nature. 

Cross  References:  Reasonable  doubt.  See 
§  3.102. 

Service  connection  for  mental  unsound- 
ness  in  suicide.  See  S  3.302. 

§  3.314  Basic  pension  and  eligibiBty 
determinations.  ^ 

(a)  Pension — (1)  Prior  to  World  War 
I.  While  pensions  are  granted  based  on 
service  prior  to  World  War  I,  the  only 
rating  factors  in  claims  therefor  are; 

(1)  Claims  based  on  service  of  less 
than  90  days  in  the  Spanish-American 
War  require  a  rating  determination  as  to 
whether  the  veteran  was  discharged  or 
released  from  service  for  a  service- 
connected  disability.  Eligibility  in  such 
cases  requires  a  finding  that  the  disabil¬ 
ity  was  incurred  in  or  aggravated  by 
service  in  fine  of  duty  without  benefit  of 
presumptive  provisions  of  law  or  Vet¬ 
erans  Administration  regulations.  (38 
U.S.C.  512) 

(ii)  Veterans  entitled  to  pension  on 
the  basis  of  service  in  the  Indian  wars 
or  the  Spanish-American  War  may  be 
entitled  to  an  increased  rate  of  pension  if 
rated  as  being  in  need  of  regular  aid  and 
attendance.  (38  U.S.C.  502(b),  511, 
512) 

(2)  World  War  I  and  subsequent  wan. 
Nonservice-connected  disability  and 
death  pensions  may  be  paid  based  on 
service  in  World  War  I,  World  War  II, 
and  the  Korean  conflict.  Rating  de¬ 
terminations  in  such  claims  will  be  re¬ 
quired  in  the  following  situations: 

(i)  Cflaims  based  on  service  of  less 
than  90  days  may  require  a  determina¬ 
tion  as  to  whether  the  veteran  was  dis¬ 
charged  or  released  from  service  for  a 
service-connected  disability.  Eligibiltty 
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,  -uch  cases  requires  a  finding  that  the 
S^Uity  was  incurred  in  or  aggravated 
uj’s^ce  in  line  of  duty  without  benefit 
S  presumptive  provisions  of  law  or 
Vetwtuis  Administration  r^ulations  (38 
UJ5C.  521(f)(2))  unless,  in  the  case  of 
death  pension,  the  veteran  was,  at  the 
time  of  his  death,  receiving  (or  entitled 
to  receive)  compensation  or  retirement 
nay  ba^  upon  a  wartime  service-con- 
^ted  disability  (38  U.S.C.  541(a)  and 
542(a) ,  as  amended  by  Pub.  Law  86-211) . 

(li)  Determinations  of  permanent  total 
disability  for  pension  purposes  will  be 
based  on  service-connected  or  nonserv- 
Ice-connected  disability  not  the  result 
of  willful  misconduct  or  vicious  habits. 

(iii)  Veterans  entitled  to  nonservice- 
connected  disability  pension  may  be  en¬ 
titled  to  an  increased  rate  of  pension  if 
rated  as  being  in  need  of  regular  aid  and 
attendance.  (38  U.S.C.  502(b),  521) 

(iv)  For  pensionable  periods  prior  to 
the  effective  date  of  Public  Law  86-2 IL 
July  1,  I960,  entitlement  to  nonservice- 
(XKmected  death  pension,  based  on  serv¬ 
ice  in  World  War  n  or  the  Korean  con¬ 
flict,  requires  a  rating  determination 
that  the  veteran,  at  the  time  of  his 
death,  had  an  ascertainable  service-con¬ 
nected  disability  imless,  at  the  time  of 
his  death,  he  was  receiving  (or  entitled 
to  receive)  compensation  or  retirement 
pay  bai^  upon  a  service-connected  dis¬ 
ability. 

(b)  Eligibility:  widower,  dependent 
husband:  "child"  over  18.  education,  un~ 
mvloyment  benefits  and  loans — (1) 
Widower.  Eligibility  of  a  widower  of  a 
female  veteran  for  benefits  provided  for 
a  “widow”  under  title  38,  United  States 
Code  (except  chapters  19  and  33),  re¬ 
quires  a  rating  determination  that  the 
widower  was  permanently  incapable  of 
self-support  due  to  physical  or  mental 
disability  at  the  time  of  the  veteran’s 
death.  (38  U.S.C.  102) 

(2)  Dependent  husband.  Eligibility  of 
a  husband  of  a  female  veteran  to  qual¬ 
ify  as  a  “wife”  for  purposes  of  benefits 
under  title  38,  United  States  Code  (ex¬ 
cept  chapters  19  and  33),  requires  a 
rating  determination  that  the  husband  is 
permanently  incapable -iDf  self-support 
due  to  physical  or  mental  disability. 
(38US.C.102) 

(3)  "Child"  over  18  years  old.  A  child 
of  a  veteran  may  continue  to  be  con¬ 
sidered  a  “child”  after  age  18  for  pur¬ 
poses  of  benefits  under  title  38,  United 
States  Code  (except  chapter  19  and  sec¬ 
tion  5202(b)  of  chapter  85) ,  if  found  by 
a  rating  determination  to  have  become, 
prior  to  age  18,  permanently  incapable 
of  self-support.  (38  U.S.C.  101(4)  (B)) 

(4)  Education,  unemployment  bene¬ 
fits  and  loans.  Where  there  was  less 
than  90  days  of  service,  eligibility  of 
veterans  of  the  Korean  conflict  for  edu¬ 
cational  benefits  under  chapter  33  of 
title  38,  United  States  Code,  or  for  un¬ 
employment  benefits  under  chapter  41 
of  title  38,  United  States  Code,  or  of 
veterans  of  World  War  II  or  the  Korean 
conflict  for  home,  farm  and  business 
loans  under  chapter  37  of  title  38,  United 
States  Code,  depends  upon  a  rating  de¬ 
termination  that  the  veteran  was  dis¬ 
charged  or  released  on  account  of*  a 
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service-connected  disability.  For  the 
purpose  of  loan  eligibility,  the  presump¬ 
tions  applicable  under  38  U.S.C.  311 
apply  in  making  determinations  of  serv¬ 
ice  connection.  For  the  purpose  of  edu¬ 
cational  or  unemployment*  benefits,  the 
disability  must  nave  been  actually  in¬ 
curred  in  or  agravated  by  service;  i.e., 
without  resort  to  any  presumptions  of 
incurrence  or  aggravation. 

Cross  References:  Ascertainable  service- 
connected  disability  in  existence  at  death 
for  pension  purposes.  See  §  3A25. 

Permanent  and  total  disability  ratings 
for  pension  purposes.  See  §  3.342. 

Special  monthly  pension  ratings.  See 
§  3.351. 

Determination  of  need  for  regular  aid  and 
attendance  and  “permanently  bedridden”. 
See  §  3.352. 

Considerations  which  determine  perma¬ 
nent  incapacity  for  self-support.  See  §  3.356. 

§  3.321  General  rating  considerations. 

(a)  Use  of  rating  schedule.  The  1945 
Schedule  for  Rating  Disabilities  will  be 
used  for  evaluating  the  degree  of  dis¬ 
abilities  in  claims  for  disability  compen¬ 
sation,  disability  and  death  pension,  and 
in  eligibility  determinations.  The  pro¬ 
visions  contained  in  the  rating  schedule 
will  represent  as  far  as  can  practicably 
be  determined,  the  average  impairment 
in  earning  capacity  in  civil  occupations 
resulting  from  disability.  (38  U.S.C. 
355) 

(b)  Exceptional  cases.  Ratings  shall 
be  based  as  far  as  practicable,  upon  the 
average  impairments  of  earning  capacity 
with  the  additional  proviso  that  the  Ad¬ 
ministrator  shall  from  time  to  time  read¬ 
just  this  schedule  of  ratings  in  accord¬ 
ance  with  experience.  To  accord  justice, 
therefore,  to  the  exceptional  case  where 
the  schedular  evaluations  are  found  to 
be  inadequate,  the  Chief  Benefits  Di¬ 
rector,  or  the  Director,  Compensation 
and  Pension  Service,  upon  field  station 
submission,  is  authorized  to  approve  on 
the  basis  of  the  criteria  set  forth  in  this 
paragraph  an  extra-schedular  evalua¬ 
tion  commensurate  with  the-  average 
earning  capacity  impairment  due  ex¬ 
clusively  to  the  service-connected  dis¬ 
ability  or  disabilities.  The  governing 
norm  in  these  exceptional  cases  is:  A 
finding  that  the  case  presents  such  an 
exceptional  or  unusual  disability  picture 
with  such  related  factors  as  marked  in¬ 
terference  with  emplosonent  or  frequent 
periods  of  hospitalization  as  to  render 
impractical  the  application  of  the  regu¬ 
lar  schedular  standards.  In  any  pension 
case  where  the  evidence  of  record  es¬ 
tablishes  that  an  applicant  for  pension 
who  is  basically  eligible  fails  to  meet  the 
disability  requirements  based  on  the  per¬ 
centage  standards  of  the  rating  schedule 
but  is  found  to  be  unemployable  by  rea¬ 
son  of  his  disability(s) ,  age,  occupational 
background  and  other  related  factors, 
the  Chief  Benefits  Director  or  the  Direc¬ 
tor,  Compensation  and  Pension  Service, 
upon  fiqld  station  submission,  is  author¬ 
ized  to  approve  on  an  extra-schedular 
basis  a  permanent  and  total  disability 
rating  for  pension  purposes.  The  ef¬ 
fective  date  of  these  extra-schedular 
evaluations  granting  or  increasing  bene¬ 
fits  will  be  in  accordance  with  the  facts 
found  but  not  earlier  than  the  date  of 
claim. 


(c)  Advisory  opinion.  Cases  ki  which 
application  of  the  schedule  is  not  imder- 
stood  may  be  submitted  to  Central  Office 
for  advisory  opinion. 

Cross  References:  Effective  dates;  dis- 
abiUty  benefits.  See  §  3.400(b). 

Effective  dates;  increases.  See  §3.400(o). 

§  3.322  bating  of  disabilities  aggravated 
by  service. 

(a)  Aggravation  of  preservice  disabil¬ 
ity.  In  cases  involving  aggravation  by 
active  service,  the  rating  will  reflect  only 
the  degree  of  disability  over  and  above 
the  degree  of  disability  existing  at  the 
time  of  entrance  into  active  service, 
whether  the  particular  condition  was 
noted  at  the  time  of  entrance  into  active 
service,  or  whether  it  is  determined  upon 
the  evidence  of  record  to  have  existed 
at  that  time.  It  is  necessary  to  deduct 
from  the  present  evaluation  the  degree, 
if  ascertainable,  of  the  disability  existing 
at  the  time  of  entrance  into  active  serv¬ 
ice,  in  terms  of  the  rating  schedule  ex¬ 
cept  that  if  the  disability  is  total  (100 
percent)  no  deduction  will  be  made.  If 
the  degree  of  disability  at  the  time  of 
entrance  into  service  is  not  ascertainable 
in  terms  of  the  schedule,  no  deduction 
will  be  made. 

(b)  Aggravation  of  service-connected 
disability.  Where  a  disease  or  injury 
incurred  in  peacetime  service  is  ag¬ 
gravated  during  service  in  a  period  of 
war,  or  conversely,  where  a  disease  or 
injury  incurred  in  service  during  a  period 
of  war  is  aggravated  during  peacetime 
service,  the  entire  disability  flowing  from 
the  disease  or  injury  will  be  service  con¬ 
nected  based  on  the  war  service. 

Cross  References:  Principles  relating  to 
service  connection.  See  §  3A03. 

Aggravation  of  preservice  disability.  See 
§  3.306. 

§  3.323  Combined  ratings. 

(a)  Compensation — (1)  Same  type  of 
service.  "Vihien  there  are  two  or  more 
service-connected  compensable  disabil¬ 
ities  a  combined  evaluation  will  be  made 
following  the  tables  and  rules  prescribed 
in  the  1945  Schedule  for  Rating  Dis¬ 
abilities. 

(2)  Wartime  and  peacetime  service. 
Evaluation  of  wartime  and  peacetime 
service-connected  compensable  disabil¬ 
ities  will  be  combined  to  provide  for  the 
payment  of  wartime  rates  of  compensa¬ 
tion.  (38  U.S.C.  357) 

(b)  Pension — (1)  Nonservice-con¬ 
nected  disabilities:  Evaluation  of  two  or 
more  nonservice-connected  disabilities 
not  the  result  of  the  veteran’s  own  will¬ 
ful  misconduct  or  vicious  habits  will  be 
combined  as  provided  in  paragraph  (a) 
(1)  of  this  section. 

(2)  Service-connected  and  nonserv¬ 
ice-connected  disabilities.  Evaluations 
for  wartime  or  peacetime  service-con¬ 
nected  disabilities  may  be  combined  with 
evaluations  for  disabilities  not  shown  to 
be  service  connected  and  not  the  result 
of  the  veteran’s  own  willful  misconduct 
or  vicious  habits. 

Cross  References:  “'WiUful  misconduct.” 
See  §  3.1(n). 

Pension.  See  §  3.3. 

Line  of  duty  and  misconduct.  See  S  3A01. 

Service  connection  for  mental  unsoundness 
in  sxilclde.  See  S  3.302. 
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§  3.324*  Multiple  noncomper  sable  serv¬ 
ice-connected  disabilities. 

Whenever  a  veteran  is  suffering  from 
two  or  more  separate  permanent  service- 
connected  disabilities  of  such  charsuiter 
as  clearly  to  interfere  with  his  normal 
employability,  even  though  none  of  the 
disabilities  may  be  of  compensable  de¬ 
gree  under  the  1945  Schedule  for  Rating 
Disabilities  the  rating  agency  is  author¬ 
ized  to  apply  a  10-percent  rating,  but 
not  in  combination  with  any  other  rat¬ 
ing.  In  instances  of  this  character 
where  there  is  wartime  disability  and 
peacetime  disability,  the  statutory  pro¬ 
vision  for  payment  of  wartime  compen¬ 
sation  will  apply.  (38  U.S.C.  357) 

§  3.325  Ascertainable  service-connected 
disability  in  existence  at  time  of 
death. 

(a)  Service  connection.  Where  rat¬ 
ing  determination  is  required  imder 
§  3.314(a)  (2)  (iv),  any  disability  prop¬ 
erly  service  connected,  either  directly  or 
presumptively,  will  qualify  if,  at  time,  of 
death,  it  met  the  criteria  under  para¬ 
graph  (b)  of  this  section. 

(b)  Criteria  for  ascertainable  disabil¬ 
ity.  The  term  “disability”  shall  compre¬ 
hend  : 

(1)  Any  disease  or  injury  existing  at 
death  for  which  the  former  Schedule  of 
Disability  Ratings,  1925  and  Extensions 
thereto  (adopted  as  a  reference  list  only) 
prescribed  an  evaluation  of  1  per  cen¬ 
tum  or  more  under  any  occupational 
variant. 

(2)  The  diseases  included  in 
§  3.309(a)  and  the  following  conditions, 
without  necessity  of  affirmative  evidence 
of  existence  at  death: 

(i)  Acidosis. 

(ii)  Arthritis,  traumatic. 

(iii)  Beri-beri. 

(iv)  Creative  organ,  loss  of  use  of,  or 
a  disease  or  injury  with  resultant  or¬ 
chitis  followed  by  a  definitely  atrophied 
testicle  as  distinguished  from  an  ana¬ 
tomical  variation  from  normal. 

(V)  Diabetes,  insipidus. 

(vi)  Dysentery,  amebic,  acute  or 
chronic  (amebiasis). 

(vii)  Gk)ut. 

(viii)  Hemochromatosis. 

(ix)  Hemoglobinuria  (paroxysmal). 

(X)  Hemophilia. 

(xi)  Hemorrhoids,  even  if  followed  by 
hemorrhoidectomy,  unless  adequate  ex¬ 
amination  of  the  pile-bearing  area  has 
clearly  shown  complete  and  permanent 
elimination  of  the  hemorrhoidal  condi¬ 
tion. 

(xii)  Neurological  diseases. 

(xiii)  Psychiatric  disease,  for  this 
purpose  o^,  includes  the  psychoses, 
psychoneuroses  and  neuroses,  vaso¬ 
motor  and  trophic  disorders. 

(xiv)  Obesity. 

(XV)  Ochronosis. 

(xvi)  Pellagra. 

(xvii)  Polycythemia  (erythremia) . 

(xviii)  Rickets. 

(xix)  Scars,  resulting  from  lacerated 
wounds,  not  of  combat  origin,  if  service 
department  records  or  other  evidence 
shows  the  character  of  injury  and  dura¬ 
tion  of  treatment  such  as  to  warrant  a 
conclusion  that  there  was  loss  of  deep 
fascia  or  muscle  substance.  Included 


are  any  through  and  through  gunshot 
wounds. 

(XX)  Scurvy. 

(xxi)  Systolic  (including  aortic) 
murmur,  if  organic  and  not  functional. 
If  aortic  systolic  murmur  is  due  to 
syphilitic  aortitis,  consideration  will  be 
given  under  §  3.301. 

(xxii)  Varicose  veins,  irrespective  of 
effects  of  excision,  ligation,  injection  of 
foreign  material,  or  wearing  of  pros¬ 
thetic  appliances. 

(xxiii)  Weak  feet,  pes  planus,  claw- 
foot,  pes  cavus,  symptomatic  during 
service. 

(xxiv)  Wound  or  injury  incurred  in 
action  with  an  enemy  or  as  the  result 
of  an  act  of  an  enemy  as  shown  by  offi¬ 
cial  records  or  other  competent  evidence, 
if  the  wound  or  injury  required  medical 
treatment  during  service  or  resulted  in  a 
scar  or  other  permanent  residual.  The 
issuance  of  a  purple  heart  for  the  con¬ 
dition  will  be  accepted  as  evidence  of 
incurrence  and  medical  treatment  dur¬ 
ing  service  if  the  indication  of  incurrence 
and  medical  treatment  during  service  is 
not  rebutted  by  other  evidence.  If  the 
information  of  such  issuance  is  first 
noted  in  discharge  or  other  papers, 
official  confirmation  by  the  service  de¬ 
partment  is  required.  Included  are 
gunshot  and  other  wounds;  gas  inhala¬ 
tion,  gas  burns,  or  gas  poisoning;  shell¬ 
shock;  injuries  received  in  accidents, 
explosions  and  the  like;  bums,  fractures 
and  dislocations  from  falls  and  the  like; 
lacerations  by  barbed-wire  entangle¬ 
ments;  and  similar  injuries. 

Note:  The  disabilities  listed  in  this  sub- 
paragraph  include  diagnoses  contained  in 
the  second  proviso  of  section  200,  World  War 
Veterans  Act,  1924,  as  amended,  page  75  of 
the  1925  Schedule  of  Disability  Ratings  and 
Extension  6  thereto,  although  some  may  not 
now  be  recognized  diagnoses. 

(3)  Any  of  the  following  conditions,  if 
shown  to  exist  at  death. 

(i)  Abdominal  adhesions,  sympto¬ 
matic. 

(ii)  Colitis,  chronic,  symptomatic. 

(iii)  Cystitis,  chronic,  symptomatic. 

(iv)  Eardrum,  dry  perforation  of, 
without  loss  of  hearing. 

(V)  Enteritis,  chronic,  symptomatic. 

(vi)  Enterocolitis,  chronic,  sympto¬ 
matic. 

(vii)  Eye  conditions,  chronic,  sympto¬ 
matic. 

(viii)  Fractured  bones,  residuals  of, 
slight,  symptomatic. 

(ix)  Hernia,  abdominal  wall,  no  truss 
or  belt  prescribed  as  contradistinguished 
from  the  existence  of  an  enlarged  ab¬ 
dominal  ring  or  the  nonsymptomatic 
residuals  of  a  herniotomy. 

(X)  Laryngitis,  chronic,  symptomatic. 

(xi)  Otitis  media,  chronic,  sympto¬ 
matic,  or  loss  of  hearing  of  1  foot  or 
more  (conversational  voice),  or  loss  of 
20  decibels  or  more  (adjusted  speech 
decibel  loss) ,  or  average  loss  of  15  deci¬ 
bels  or  more  or  one  more  than  80  (pure 
tone  audiometry  decibel  loss) . 

(xii)  Pharyngitis,  chronic,  sympto¬ 
matic. 

(xiii)  Pleurisy,  chronic,  symptomatic. 

(xiv)  Scars,  postoperative,  incisional, 
mildly  symptomatic,  manifesting  slight 
pain  and  tenderness  on  objective  demon¬ 


stration  or  poorly  nourished  with 
tion. 

(XV)  Scars  of  face  and  neck  with  slight 
disfigurement  resulting  from  lacers^ 
wounds  not  of  combat  origin.  ^ 
(xvi)  Sinusitis,  chronic,  symptomatic 

(xvii)  Tonsillitis,  chronic,  sympto 
matic. 

(xviii)  Variococele,  symptomatic. 

(4)  A  tropical  disease  (38  U.S.C.  3oi 
(4) )  other  than  those  referred  to  in  sub- 
paragraph  (2)  of  this  paragraph,  which 
is  disabling  or  symptomatic  as  an  identi- 
liable  residual  or  recurrence  at  time  oi 
death.  When  there  is  medical  evidence 
of  a  recurrence  within  2  years  prior  to 
death,  medical  evidence  confln^ 
recurrence  at  reasonably  separated  inter¬ 
vals,  or  a  residual  once  medically  idaiti- 
fied  and  later  found  as  no  longer  exist! 
ing,  and  in  addition  there  is  acceptable 
lay  or  medical  evidence  of  a  recurrence 
or  symptomatic  manifestation  of  the 
disease  within  the  12-month  period  pre- 
ceding  death,  disability  at  time  of  death 
will  be  conceded.  When  a  veteran  has 
resided  continuously  in  a  tropical  area 
where  these  diseases  are  endemic,  atten¬ 
tion  should  be  given  to  factual  evidence 
of  reinfection. 

(c)  Caution  on  service  connectm. 
Paragraph  (b)  of  this  section  is  definitive 
of  disability  only  and  should  not  in  any 
instance  be  used  or  cited  (except  as  to 
paragraph  (b)  (2)  (xxiv)  of  this  section) 
as  authority  for  service  connection  which 
must  be  established  in  accordance  with 
the  laws  and  Veterans  Administratkm 
regulations  governing  the  period  of  sen- 
ice  involved. 

(d)  Cases  not'  covered.  Where  there 

is  no  provision  for  an  evaluation  of  the 
disease  or  injury  as  a  disability  and  the 
condition  is  not  a  disability  within  the 
meaning  of  the  instructions  issued  de¬ 
fining  the  term  “disability”  as  used  in 
paragraph  (b)  of  this  section,  but  it  ii 
clear  that  the  disease  or  injury  consti¬ 
tuted  a  definitely  ascertainable  disability, 
the  rating  agency  will  outline  the  evi¬ 
dence  and  influencing  reasons  relied  on 
to  show  the  existence  of  a  disability  in  a 
recommendatory  submission  to  Central 
Office,  together  with  the  XC-folder  for  I 

review  and  decision.  ] 

Cross  References:  Civil  service  preference  I 
ratings.  See  §  3.367(b) . 

Basic  pension  and  eligibility  determlna-  I 

tions.  See  §  3.314.  j 

§  3.326  Original  examinations. 

(a)  General.  In  original  claims  f(x 

disability  compensation  or  pension  a  Vet¬ 
erans  Administration  examination  wi 
be  authorized  when  there  is  evidence  in-  : 
dicating  the  reasonable  probability  of  a  ^ 
valid  claim.  Hospital  reports  described  | 
in  §  3.157(b)  (1)  and  (3)  are  included 
in  the  definition  of  Veterans  Administn-*  j 
tion  examinations  for  the  purpose  d  \ 
rating  original  claims.  i 

(b)  Personal  appearance  by  claimant. 
Where  the  claimant  appears  personally 
and  preliminary  inquiry  establishes  the 
reasonable  probability  of  a  valid  claim  an 
immediate  physical  examination  will  be 
requested. 

(c)  Private  physician’s  statement 
(veterans  65  years  of  age) .  A  statement 
from  a  private  physician  which  is  ad^  i 
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auate  for  rating  purposes  may  be  ac- 
Mpted  for  rating  the  pension  claim  of  a 
veteran  not  younger  than  age  65.  If  the 
stat«nent  is  not  adequate  for  rating,  but 
establishes  reasonable  probability  of  a 
valid  claim  an  official  examination  will 
be  authorized. 

(d)  Private  physician*s  statement  (se¬ 
rious  illness) .  A  statement  from  a  pri¬ 
vate  physician  may  be  accepted  for  rat¬ 
ing  the  pension  claim  of  a  veteran  of  any 
age  where  the  following  conditions  are 
met: 

(1)  The  statement  includes  clinical 
manifestations  and  substantiation  of  the 
diagnosis  by  findings  of  diagnostic  telch- 
niques  generally  accepted  by  medical 
authorities,  such  as  pathological  studies. 
X-rays  or  laboratory  tests,  as  appropriate 
and 

(2)  The  statement  shows  permanent 
total  disability  precluding  travel  and  re¬ 
quiring  bedside  examination.  This  is 
intended  to  be  limited  to  serious  illness 
cases  where  the  evidence  shows  that  re¬ 
covery  is  doubtful  such  as  cancer,  cere¬ 
bral  vascular  accident,  coronary  occlu¬ 
sions  or  thrombosis. 

(e)  Claim  filed  within  6  months  of 
discharge.  When  a  claim  is  filed  within 
6  mcmths  from  date  of  separation  it  may 
be  rated  initially  on  the  records  of  the 
service  department.  Otherwise  no  rat¬ 
ing  will  be  made  without  first  obtaining 
a  Veterans  Administration  examination. 

(f)  Liberal  interpretation.  In  deter¬ 
mining  the  reasonable  probability  of 
a  valid  claim  a  liberal  interpretation  will 
be  (q>plied  to  permit  simultaneous  devel¬ 
opment  of  evidence  including  request  for . 
service  records  and  request  for  ex¬ 
amination. 

(g)  Prisoner  of  war.  Rating  action 
which  would  result  in  denying  monetary 
benefits  to  a  former  prisoner  of  war  will 
not  be  made  without  a  complete  physical 
examination  by  the  Veterans  Ad¬ 
ministration. 

§  3.327  Reexaminations. 

(a)  General.  Reexamination  will  be 
requested  whenever  evidence  indicates 
there  has  been  a  material  increase  hi 
disability  since  the  last  examination,  or 
where  the  disability  is  likely  to  improve 
materially  in  the  future. 

(b)  Compensation  cases — (1)  Sched¬ 
uling  reexaminations.  It  is  required  that 
at  least  one  Veterans  Administration 
examination  be  made  in  every  case  ex¬ 
cept  as  provided  in  §  3.326  (c)  and  (d) . 
When  a  case  is  initially  rated  on  the  rec¬ 
ords  of  the  service  department  (§  3.326) , 
initial  Veterans  Administration  exam¬ 
ination  will  be  scheduled,  in  convalescent 
rating  cases,  in  6  months;  otherwise,  in 
1  year. 

(i)  Following  initial  Veterans  Admin¬ 
istration  examination,  reexamination  if 
in  order  will  be  scheduled  based  on  the 
combined  nonstatic  disabilities  as 
follows: 

Rating  80 — 100  percent  in  2  years. 

Rating  40 —  70  percent  in  3  years. 

Rating  10 —  30  percent  in  5  years. 

(ii)  Following  any  scheduled  future 
or  other  examination,  reexamination,  if 
in  order,  will  be  scheduled  as  follows: 

(a)  If  the  disability  is  increased  so  as 
to  warrant  10  percent  or  more  increase 


in  the  rating,  according  to  the  new  rat¬ 
ing  in  subdivision  (i)  of  this  sub- 
paragraph. 

(b)  If  the  disability  is  decreased  so  as 
to  warrant  10  percent  or  more  decrease 
in  the  rating,  in  2  years,  regardless  of 
rating,  subject  to  the  exceptions  con¬ 
tained  in  subdivision  (iii)  of  this  sub- 
paragraph. 

(c)  If  the  disability  is  unchanged  so 
as  to  warrant  continuation  of  the  same 
percentage  rating,  5  years  after  the  date 
of  initial  examination  or  5  years  after 
the  date  of  the  first  examination  dis¬ 
closing  the  current  percentage  of  dis¬ 
ability. 

(iii)  Scheduled  future  examinations 
may  deviate  from  the  periods  set  forth 
in  subdivisions  (i)  and  (ii)  of  this  sub- 
paragraph  where  there  is  evidence  per¬ 
tinent  to  the  individual  case  that  the 
disability  is  likely  to  improve  materially 
in  a  shorter  or  longer  period.  The  rating 
board  will  determine  the  appropriate  re¬ 
examination  date  and  justify  their  action 
on  the  rating  decision. 

(2)  No  future  examinations  will  be 
requested.  In  service-connected  cases, 
no  reexamination  will  be  scheduled  (i) 
when  the  disability  is  established  as 
static;,  (ii)  when  the  findings  and  symp¬ 
toms  are  shown  by  examinations  sched¬ 
uled  in  subparagrah  (1)  (i)  of  this  para¬ 
graph  or  other  examinations  and 
hospital  reports  to  have  persisted  witti- 
out  material  improvement  for  a  period 
of  5  years  or  more;  (iii)  where  the  disa¬ 
bility  from  diease  is  permanent  in  char¬ 
acter  and  of  such  nature  that  there  is 
no  likelihood  of  improvement;  (iv)  in 
cases  of  veterans  over  55  years  of  age, 
except  under  unusual  circumstances; 
(V)  when  the  rating  is  a  prescribed 
scheduled  minimum  rating;  or  (vi) 
where  a  combined  disability  evaluation 
would  not  be  affected  if  the  future  ex¬ 
amination  should  result  in  reduced 
evaluation  for  one  or  more  conditions. 

(c)  Pension  cases.  In  nonservice- 
connected  cases,  rated  permanent  total, 
based  on  other  than  obviously  static  dis¬ 
abilities,  reexamination  will  be  conducted 
within  30  months  of  the  date  the  per¬ 
manent  total  rating  was  first  effective. 
However,  in  the  cases  of  veterans  over 
55  years  of  age,  reexamination  will  be 
requested  only  under  unusual  circum¬ 
stances,  for  example,  tuberculosis. 
Where  initial  entitlement  was  established 
on  a  private  physician’s  statement  imder 
§  3.326(d)  reexamination  by  the  Veterans 
Administration  will  be  scheduled  in  1 
year.  In  other  cases  further  examination 
will  not  be  requested  routinely  and  will 
only  be  accomplished  if  considered  nec¬ 
essary  based  upon  the  particular  facts 
of  the  individual  case.  In  cases  in  which 
the  permanent  total  disability  is  con¬ 
firmed  by  reexamination  or  by  the  his¬ 
tory  of  the  case,  or  with  obviously  static 
disabilities,  further  reexaminations  will 
not  be  requested. 

(d)  Supplementary  examinations  and 
medical  opinions.  The  policy  as  to  re¬ 
examinations  will  not  be  construed  as 
modifying  in  any  way  the  right  of  rating 
agencies  to  request  such  additional  med¬ 
ical  opinions,  examinations,  or  periods 
of  hospital  observation  as  may  be  neces- 
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sary  to  furnish  complete  evidence  on 
which  rating  decisions  will  be  based. 

§  3.328  Reexaminations  in  claims  for 
increase. 

Reexamination  should  be  authorized 
when  a  claim  for  increased  benefits  is 
acctxnpanied  by  or  supplemented  by 
medical  or  lay  evidence  indicating  a 
reasonable  probability  that  an  increased 
rating  will  result. 

§  3.329  Qaimants  required  to  report 
when  requested. 

Every  person  applying  for  or  in  receipt 
of  compensation  or  pension  shall  submit 
to  examinations,  including  periods  of 
hospital  observation,  when  required  by 
the  Veterans  Administration  under  Vet¬ 
erans  Administration  regulations  or 
other  proper  authority. 

Cross  Reference:  Falltire  to  report  for 
physical  examination.  See  f  3.655. 

§  3.330  Resumption  of  rating  when  vet¬ 
eran  subsequently  reports  for  phy¬ 
siol  examination. 

Such  ratings  will  be  governed  by  the 
provisions  of  §3.158,  “Abandoned 
claims”  and  §  3.655,  “Failure  to  report 
•for  physical  examination.”  The  period 
following  the  termination  or  reduction 
for  which  benefits  are  precluded  by  the 
cited  regulations  will  be  stated  in  the 
rating.  If  the  evidence  is  insufficient  to 
evaluate  disal^ty  during  any  period  fol¬ 
lowing  the  termination  or  reduction  for 
which  payments  are  not  otherwise  pre¬ 
cluded,  the  rating  will  contain  a  nota¬ 
tion  reading  “Evidence  insufficient  to 
evaluate  from _ to _ ” 

Cross  Reference:  Failure  to  report  for 
physical  examination.  See  S  3.655. 

§  3.340  Total  and  permanent  total  rat¬ 
ings  and  unemployability. 

(a)  Total  disability  ratings — (1)  Gen¬ 
eral.  Total  disability  will  be  considered 
to  exist  when  there  is  present  any  im¬ 
pairment  of  mind  or  body  which  is  suffi¬ 
cient  to  render  it  impossible  for  the 
average  person  to  follow  a  substantially 
gainful  occupation.  Total  disability  may 
or  may  not  be  permanent.  Total  ratings 
will  not  be  assigned,  generally,  for  t«n- 
porary  exacerbations  or  acute  infectious 
diseases  except  where  specifically  pre¬ 
scribed  by  the  schedule. 

(2)  Schedule  for  rating  disabilities. 
Total  ratings  are  authorized  for  any  \iis- 
ability  or  combination  of  disabilities  for 
which  the  1945  Schedule  for  Rating 
Disabilities  prescribes  a  100  percent 
evaluation  or,  with  less  disability,  where 
the  requirements  of  paragraph  16,  page  5 
of  the  rating  schedule  are  present  or 
where,  in  pension  cases,  the  require¬ 
ments  of  paragraph  17,  page  5  of  the 
schedule  are  met. 

(3)  Ratings  of  total  disability  on  his¬ 
tory.  In  the  case  of  disabilities  which 
have  undergone  some  recent  improve¬ 
ment,  a  rating  of  total  disability  may  be 
made,  provided: 

(i)  That  the  disability  must  in  the  past 
have  been  of  sufficient  severity  to  war¬ 
rant  a  total  disability  rating; 

(ii)  That  it  must  have  required  ex¬ 
tended,  continuous,  or  intermittent  hos¬ 
pitalization,  or  have  produced  total  in¬ 
dustrial  incapacity  for  at  least  1  year,  or 
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be  subject  to  recurring,  severe,  frequent, 
or  prolonged  exacerbations;  and 

(iii)  That  it  must  be  the  opinion  of  the 
rating  agency  that  despite  the  recent  im¬ 
provement  of  the  physical  condition,  the 
veteran  will  be  unable  to  effect  an  adjust¬ 
ment  into  a  substantially  gainful  occupa¬ 
tion.  Due  consideration  will  be  given  to 
the  frequency  and  duration  of  totally 
incapacitating  exacerbations  since  incur¬ 
rence  of  the  original  disease  or  injury, 
and  to  periods  of  hospitalizatioif  for 
treatment  in  determini^  whether  the 
average  person  could  have  reestablished 
himself- In  a  substantially  gainful  occu¬ 
pation. 

(b)  Permanent  total  disability.  Per¬ 
manence  of  total  disability  will  be  taken 
to  exist  when  such  impairment  is  reason¬ 
ably  certain  to  continue  throughout  the 
life  of  the  disabled  person.  The  perma¬ 
nent  loss  or  loss  of  use  of  both  hands,  or 
of  both  feet,  or  of  one  hand  and  one  foot, 
or  of  the  sight  of  both  eyes,  or  becoming 
permanently  helpless  or  bedridden  con¬ 
stitutes  permanent  total  disability.  Dis¬ 
eases  and  injuries  of  long  standing  which 
are  actually  totally  incapacitating  will  be 
regarded  as  permanently  and  totally  dis¬ 
abling  when  the  probability  of  perma¬ 
nent  improvement  under  treatment  is 
remote.  Permanent  total  disability  rat¬ 
ings  may  not  be  granted  as  a  result  of 
any  incapacity  from  acute  infectious 
disease,  accident,  or  injury,  unless  there 
is  present  one  of  the  recognized  combi¬ 
nations  of  permanent  loss  of  use  of  ex¬ 
tremities  or  sight,  or  the  person  is  in 
the  strict  sense  permanently  helpless  or 
bedridden,  or  when  it  is  reasonably  cer¬ 
tain  that  a  subsidence  of  the  acute  or 
temporary  symptoms  will  be  followed  by 
irreducible  totality  of  disability  by  way 
of  residuals.  The  age  of  the  disabled 
person  may  be  considered  in  determining 
permanence. 

(c)  Insurance  ratings.  A  rating  of 
permanent  and  total  disability  for  in¬ 
surance  purposes  will  have  no  effect  on 
ratings  for  compensation  or  pension. 

§  3.341  Total  disability  ratings  for  com. 
pensation  purposes. 

Total  compensation  ratings  may  be  as¬ 
signed  under  the  provisions  of  §  3.340. 
However,  if  the  total  rating  is  based  on 
a  disability  or  combination  of  disabilities 
for  which  the  1945  Schedule  for  Rating 
Disabilities  provides  an  evaluation  of  less 
than  100  percent,  it  must  be  determined 
that  the  service-connected  disabilities 
are  the  principal  cause  of  unemployabil¬ 
ity  without  regard  to  advancing  age. 

Cboss  Reference:  Exceptional  cases.  See 
.  §  3.321(b). 

§  3.342  Permanent  and  total  disability 
ratings  for  pension  purposes. 

(a)  General.  Permanent  total  dis¬ 
ability  ratings  for  pension  purposes  are 
authorized  for  disabling  conditions  not 
the  result  of  the  veteran’s  own  willful 
misconduct  or  vicious  habits  whether  or 
not  they  are  service  connected. 

(b)  Criteria.  In  addition  to  the  cri¬ 
teria  for  determining  total  disability  and 
permanency  of  total  disability  contained 
in  §  3.340,  the  following  special  consider¬ 
ations  apply  in  pension  cases; 

( 1 )  Permanent  total  disability  pension 
ratings  will  be  authorized  for  congenital. 


hereditary  or  familial  conditions  char¬ 
acterized  by  increase  in  disabling  mani¬ 
festations  as  distinguished  from  those 
purely  static,  provided  the  other  require¬ 
ments  for  entitlement  are  met. 

(2)  The  permanence  of  total  disabil¬ 
ity  will  be  established  as  of  the  earliest 
date  consistent  with  the  evidence  in  the 
case.  Active  pulmonary  tuberculosis  not 
otherwise  established  as  permanently 
and  totally  disabling  will  be  presumed 
so  after  6  months’  hospitalization  with¬ 
out  improvement.  The  same  principle 
may  be  applied  with  other  types  of  dis¬ 
abilities  requiring  hospitalization  for  in¬ 
definite  periods,  and  the  need  for  hos¬ 
pitalization  over  a  longer  period  than 
6  months  may  be  a  proper  basis  for  de¬ 
termining  permanence.  Where,  in  ap¬ 
plication  of  this  principle,  it  is  necessary 
to  employ  a  waiting  period  to  determine 
permanence  of  totality  of  disability  and 
an  examination  report  received  at  the 
end  of  such  period  shows  the  veteran’s 
condition  is  unimproved,  permanence 
may  be  established  as  of  the  first  day 
following  the  expiration  of  the  waiting 
period.  Where  a  further  waiting  period 
is  required  and  at  the  end  of  this  period 
the  veteran  is  still  hospitalized,  perma¬ 
nency  of  disability  will  be  conceded  and 
the  rating  will  be  effective  the  day  after 
expiration  of  the  second  waiting  period. 
In  other  cases  the  rating  will  be  effec¬ 
tive  the  date  the  evidence  establishes 
permanence. 

(3)  Special  consideration  must  be 
given  the  question  of  permanence  in  the 
case  of  veterans  under  40  years  of  age. 
For  such  veterans,  permanence  of  total 
disability  requires  a  finding  that  the  end 
result  of  treatment  and  adjustment  to 
residual  handicaps  (rehabilitation)  will 
be  permanent  disability  of  the  required 
degree  precluding  more  than  marginal 
employment.  Severe  diseases  and  in¬ 
juries,  including  multiple  fractures  or 
the  amputation  of  a  single  extremity, 
should  not  be  taken  to  establish  perma¬ 
nent  and  total  disability  until  it  is  shown 
that  the  veteran  after  treatment  and 
convalescence,  has  been  unable  to  secure 
or  follow  employment  because  of  the 
disability  and  through  no  fault  of  his 
own. 

(4)  Employment  as  a  member-em¬ 
ployee  or  similar  employment  obtained 
only  in  competition  with  disabled  per¬ 
sons,  will  not  be  considered  as  evidence 
of  employability. 

(5)  The  authority  granted  the  Ad¬ 
ministrator  under  38  U.S.C.  502(a)  (2) 
to  classify  as  permanent  and  total  those 
diseases  and  disorders,  the  nature  and 
extent  of  which,  in  his  judgment,  will 
justify  such  determination,  will  be 
exercised  on  proper  submission  under 
13.321(b). 

§  3.343  Continuance  of  total  disability 
ratings. 

Total  disability  ratings,  when  war¬ 
ranted  by  the  severity  of  the  condition 
and  not  granted  purely  because  of  hos¬ 
pital,  surgical,  or  home  treatment,  or 
individual  unemployability  will  not  be 
reduced,  in  the  absence  of  clear  error, 
without  examination  showing  material 
improvement  in  physical  or  mental  con¬ 
dition.  Examination  reports  showing 


material  improvement  must  be  evaluated 
in  conjunction  with  all  the  facts  of  i 
ord,  and  consideration  must  be  gw 
particularly  to  whether  the  veteran  at¬ 
tained  improvement  under  the  ordinary 
conditions  of  life,  i.e.,  while  working  or 
actively  seeking  work  or  whether  the 
symptoms  have  been  brought  under  con- 
trol  by  prolonged  rest  or,  generally,  by 
following  a  regimen  which  precludes 
work,  and,  if  the  latter,  reduction  from 
total  disability  ratings  will  not  be  con¬ 
sidered  pending  reexamination  after  a 
period  of  employment  (3  to  6  mont^) 

In  service-connected  cases,  total  ratings 
for  active  tuberculosis  which  has  reached 
arrest  will  be  continued  for  a  period  of 
2  years  after  date  pf  inactivity.  How¬ 
ever,  where  in  the  opinion  of  the  rating 
board  the  veteran  at  the  expiration  of 
the  2  years  during  which  a  total  rating 
is  provided  will  not  be  able  to  maintain 
arrest  or  inactivity  under  the  ordinary 
conditions  of  life,  the  case  will  be  sub¬ 
mitted  under  §  3.321.  In  reducing  a 
rating  of  100  percent  service-connected 
disability  based  on  individual  unemploy¬ 
ability,  the  provisions  of  §  3.105(e)  are 
for  application  but  caution  must  be  exer¬ 
cised  in  such  a  determination  that  actual 
employability  is  established  by  clear  and 
convincing  evidence.  When  in  such  a 
case  the  veteran  is  undergoing  vocational 
rehabilitation,  education  or  training,  the 
rating  will  not  be  reduced  by  reason 
thereof  unless  there  is  received  evidence 
of  marked  improvement  or  recovery  in 
physical  or  mental  conditions  or  of  em¬ 
ployment  progress,  income  earned,  and 
prospects  of  econolnic  rehabilitation, 
which  demonstrates  affirmatively  the 
veteran’s  capacity  to  pursue  the  vocation 
or  occupation  for  which  the  training  is 
intended  to  qualify  him,  or  unless  the 
physical  or  mental  demands  of  the  course 
are  obviously  incompatible  with  total 
disability.  Where  a  service-connected 
disability  evaluated  at  100  percent  is  sub¬ 
ject  to  reduction  as  a  result  of  a  change 
in  the  rating  schedule,  consideration  will 
be  given  to  the  veteran’s  employment 
status.  If  there  is  unemployability  in 
such  cases  and  the  percentage  require¬ 
ments  of  the  rating  schedule  are  met, 
rating  will  continue  at  the  total  disability 
level  but  on  the  basis  of  unemployability. 

Cross  Reference:  Protection,  total  disabil¬ 
ity.  See  §  3.951. 

§  3.344  Stabilization  of  disability  evalua¬ 
tions. 

(a)  Examination  reports  indicatmg 
improvement.  Rating  agencies  will  han¬ 
dle  cases  affected  by  change  of  medical 
findings  or  diagnosis,  so  as  to  produce  the 
greatest  degree  of  stability  of  disability 
evaluations  consistent  with  the  laws 
and  Veterans  Administration  regulations 
governing  disability  compensation  and 
pension.  It  is  essential  that  the  entire 
record  of  examinations  and  the  medical- 
industrial  history  be  reviewed  to  ascer¬ 
tain  whether  the  recent  examination  is 
full  and  complete,  including  all  special 
examinations  indicated  as  a  result  of 
general  examination  and  the  entire  case 
history.  This  applies  to  treatment  of 
intercuirent  diseases  and  exacerbations, 
including  hospital  reports,  bedside  ex¬ 
aminations,  examinations  by  designated 
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nhysicians,  and  examinations  in  the  ab¬ 
sence  of,  or  without  taking  full  advan¬ 
tage  of,  laboratory  facilities  and  the 
cooperation  of  specialists  in  related  lines. 
Examinations  less  full  and  complete  than 
those  on  which  payments  were  author¬ 
ised  or  continued  will  not  be  used  as  a 
basis  of  reduction.  Ratings  on  account 
of  diseases  subject  to  temporary  or  epi¬ 
sodic  improvement,  e.g.,  manic  depres¬ 
sive  or  other  psychotic  reaction,  epilepsy, 
psychoneurotic  reaction,  arteriosclerotic 
heart  disease,  bronchial  asthma,  gastric 
or  duodenal  ulcer,  many  skin  diseases, 
etc.,  will  not  be  reduced  on  any  one  ex¬ 
amination,  except  in  those  instances 
where  all  the  evidence  of  record  clearly 
warrants  the  conclusion  that  sustained 
improvement  has  been  demonstrated. 
Ratings  on  account  of  diseases  which  be- 
c(Mne  comparatively  symptom  free  (find¬ 
ings  absent)  after  prolonged  rest,  e.g., 
residuals  of  phlebitis,  arteriosclerotic 
heart  disease,  etc.,  will  not  be  reduced  on 
examinations  reflecting  the  results  of  bed 
f^t.  Moreover,  though  material  im¬ 
provement  in  the  physical  or  mental  con¬ 
dition  is  clearly  reflected,  the  rating 
agency  will  be  considered  whether  the 
evidence  makes  it  reasonably  certain 
that  the  improvement  will  be  maintained 
under  the  ordinary  conditions  of  life. 
When  syphilis  of  the  central  nervous 
system  or  alcoholic  deterioration  is  diag¬ 
nosed  following  a  long  prior  history  of 
psychosis,  psychoneurosis,  epilepsy,  or 
the  like,  it  is  rarely  possible  to  exclude 
persistence,  in  masked  form,  of  the  pre- 
ce^g  innocently  acquired  manifesta¬ 
tions.  Rating  boards  encountering  a 
change  of  diagnosis  will  exercise  caution 
in  the  determination  as  to  whether  a 
change  in  diagnosis  represents  no  more 
than  a  progression  of  an  earlier  diagno¬ 
sis,  an  error  in  prior  diagnosis  or  possibly 
a  disease  entity  independent  of  the  serv¬ 
ice-connected  disability.  When  the  new 
diagnosis  reflects  mental  deficiency  or 
personality  disorder  only,  the  possibility 
of  only  temporary  remission  of  a  super¬ 
imposed  psychiatric  disease  will  be  borne 
in  mind. 

(b)  Doubtful  cases.  If  doubt  remains, 

after  according  due  consideration  to  all 
the  evidence  developed  by  the  several 
items  discussed  in  paragraph  (a)  of  this 
section,  the  rating  agency  will  continue 
the  rating  in  effect,  citing  the  former 
diagnosis  with  the  new  diagnosis  in 
parentheses,  and  following  the  appro¬ 
priate  code  there  will  be  added  the  refer¬ 
ence  “Rating  continued  pending  reexam¬ 
ination  - months  from  this  date, 

§3.344.”  The  rating  agency  will  deter¬ 
mine  on  the  basis  of  the  facts  in  each 
individual  case  whether  18,  24  or  30 
months  will  be  allowed  to  elapse  before 
the  reexamination  will  be  made. 

(c)  Disabilities  which  are  likely  to  im¬ 
prove.  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  apply  to  ratings 
which  have  continued  for  long  periods 
at  the  same  level  (5  years  or  more). 
They  do  not  apply  to  disabilities  which 
have  not  become  stabilized  and  are  likely 
to  Improve.  Reexaminations  disclosing 
improvement,  physical  or  mental,  in 
these  disabilities  will  warrant  reduction 
in  rating. 


Ratings  for  Special  Purposes 

§  3.350  Special  monthly  compensation 
ratings. 

(a)  Ratings  under  38  UJS.C.  314(k). 
The  special  monthly  compensation  pro¬ 
vided  by  38  n.S.C.  314 (k)  is  payable  for 
anatomical  loss  or  loss  of  use  of  one 
hand,  one  foot,  both  buttocks,  a  creative 
organ  or  blindness  of  one  eye  having 
only  light  perception.  The  monthly  rate 
of  $47  based' on  war  service  ($38  peace¬ 
time)  is  applicable  only  once  in  any  one 
case  when  payable  in  addition  to  com¬ 
pensation  under  38  U.S.C.  314  (a) 
through  (j).  However,  when  there  is 
entitlement  under  38  U.S.C.  314  (1) 
through  (n)  or  an  intermediate  rate 
under  (p)  such  additional  allowance  is 
payable  for  each  anatomical  loss  or  loss 
of  use  existing  in  addition  to  the  require¬ 
ments  for  the  basic  rates,  provided  the 
total  does  not  exceed  $450  per  month 
($360  peacetime)  independent  of  addi¬ 
tional  compensation  for  dependents  un¬ 
der  38  U.S.C.  315,  or  the  special  allow¬ 
ance  for  aid  and  attendance  provided  by 
38  U.S.C.  314(r). 

(1)  Creative  organ,  (i)  Loss  of  a  crea¬ 
tive  organ  will  be  shown  by  acquired 
absence  of  one  or  both  testicles  (other 
than  undescended  testicles)  or  ovaries  or 
other  creative  organ.  Loss  of  use  of  one 
testicle  will  be  established  when  exami¬ 
nation  by  a  board  finds  that: 

(a)  The  (Jiameters  of  the  affected  tes¬ 
ticle  are  reduced  to  one-third  of  the 
corresponding  diameters  of  the  paired 
normal  testicle,  or 

(b)  The  diameters  of  the  affected  tes¬ 
ticle  are  reduced  to  one-half  or  less  of 
the  corresponding  normal  testicle  and 
there  is  alteration  of  consistency  so  that 
the  affected  testicle  is  considerably  hard¬ 
er  or  softer  than  the  corresponding  nor¬ 
mal  testicle;  or 

(c)  If  neither  of  the  conditions  (a)  or 
(b)  is  met,  when  a  biopsy,  recommended 
by  a  board  including  a  genitourologist 
and  accepted  by  the  veteran,  establishes 
the  absence  of  spermatozoa. 

(ii)  When  loss  or  loss  of  use  of  a  crea¬ 
tive  organ  resulted  from  wounds  or  other 
trauma  sustained  in  service,  or  resulted 
from  operations  in  service  for  the  relief 
of  other  conditions,  the  creative  organ 
becoming  incidentally  involved,  the  bene¬ 
fit  may  be  granted. 

(iii)  Loss  or  loss  of  use  traceable  to 
an  elective  operation  performed  subse¬ 
quent  to  service,  will  not  establish  en¬ 
titlement  to  the  benefit.  If,  however, 
the  operation  after  discharge  was  re¬ 
quired  for  the  correction  of  a  specific 
injury  caused  by  a  preceding  operation 
in  service,  it  will  support*  authorization 
of  the  benefit.  When  the  existence  of 
disability  is  established  meeting  the 
above  requirements  for  nonfunctioning 
testicle  due  to  operation  after  service, 
resulting  in  loss  of  use,  the  benefit  may 
be  granted  even  though  the  operation  Is 
one  of  election.  An  operation  is  not 
considered  to  be  one  of  election  where 
it  is  advised  on  sound  medical  Judgment 
for  the  relief  of  a  pathological  condition 
or  to  prevent  possible  future  pathological 
consequences. 

(iv)  Atrophy  resulting  from  mumps 
followed  by  orchitis  in  service  is  service 


connected.  Since  atrophy  is  usually 
perceptible  within  1  to  6  months  after 
infection  subsides,  an  examination  more 
than  6  months  after  the  subsidence  of 
orchitis  demonstrating  a  normal  geni¬ 
tourinary  system  will  be  considered  in 
determining  rebuttal  of  service  incur¬ 
rence  of  atrophy  later  demonstrated. 
Mumps  not  followed  by  orchitis  in  serv¬ 
ice  will  not  suffice  as  the  antecedent  cause 
of  subsequent  atrophy  for  the  purpose 
of  authorizing  the  benefit. 

(2)  Foot  and  hand,  (i)  Loss  of  use  of 
a  hand  or  a  foot  will  be  held  to  exist 
when  no  effective  fimction  remains  otiber 
than  that  which  would  be  equally  well 
served  by  an  amputation  stump  at  the 
site  of  election  below  elbow  or  knee  with 
use  of  a  stiitable  prosthetic  appliance. 
The  determination  will  be  made  on  the 
basis  of  the  actual  remaining  function, 
whether  the  acts  of  grasping,  manipula¬ 
tion,  etc.,  in  the  case  of  the  hand,  or  ot 
balance,  propulsion,  etc.,  in  the  case  of 
the  foot,  could  be  accomplished  equally 
well  by  an  amputation  stiunp  with  pros¬ 
thesis;  for  example: 

(a)  Extremely  unfavorable  complete 
ankylosis  of  the  knee,  or  complete 
ankylosis  of  two  major  joints  of  an  ex¬ 
tremity,  or  shorteniiU;  of  the  lower  ex¬ 
tremity  of  ZV2  inches  or  more,  will  con¬ 
stitute  loss  of  use  of  the  hand  or  foot 
involved. 

ib)  Complete  paralysis  of  the  external 
popliteal  nerve  (common  peroneal)  and 
consequent  footdrop,  accompanied  by 
characteristic  organic  changes  includ¬ 
ing  trophic  and  circulatory  disturbances 
and  other  concomitants  confirmatory  of 
complete  paralysis  of  this  nerve,  will  be 
taken  as  loss  of  use  of  the  toot. 

(3)  Both  buttocks,  (i)  Loss  of  use  of 
both  buttocks  shall  be  deemed  to  exist 
when  there  is  severe  damage  by  dis¬ 
ease  or  injury  to  muscle  group  XVH, 
bilateral,  (diagnostic  code  5317)  and  ad¬ 
ditional  disability  rendering  it  impossible 
for  the  disabled  person,  without  assist¬ 
ance,  to  rise  from  a  seated  position  and 
from  a  stooped  position  (fingers  to  toes 
position)  and  to  maintain  postural  sta¬ 
bility  (the  pelvis  upon  head  of ‘femur). 
The  assistance  may  be  rendered  by  the 
person’s  own  hands  or  arms,  and,  in  the 
matter  of  postural  stability,  by  a  special 
appliance.  (38  U.S.C.  314(k)) 

(ii)  Special  monthly  compensation  for 
loss  or  loss  of  use  of  both  lower  extremi¬ 
ties  (38  U.S.C.  (1)  through  (n))  will 
not  preclude  additional  compensation 
imder  38  U.S.C.  314  (k)  for  loss  of  use 
of  both  buttocks  where  appropriate  tests 
clearly  substantiate  that  there  is  such 
additional  loss. 

(4)  Eye.  Loss  of  use  or  blindness  of 
one  eye,  having  only  light  perception, 
will  be  held  to  exist  when  there  is  in¬ 
ability  to  recognize  test  letters  at  1  foot 
and  when  further  examination  of  the 
eye  reveals  that  perception  of  objects, 
hand  movements,  or  counting  fingers 
cannot  be  accomplished  at  3  feet.  Lesser 
extents  of  vision,  particularly  percep¬ 
tion  of  objects,  hand  movements,  or 
counting  fingers  at  distances  less  than  3 
feet  is  considered  of  negligible  utility. 

(b)  Ratings  under  38  U.S.C.  3l4(.l). 
The  special  monthly  compensation  pro¬ 
vided  by  38  U.S.C.  314(1)  is  payable  for 
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anatxmiical  loss  or  loss  of  use  of  both 
hands,  both  feet,  one  hand  and  one  foot, 
blindness  in  both  eyes  with  visual  acuity 
of  5/200  or  less  or  being  permanently 
bedridden  or  so  helpless  as  to  be  in  need 
of  regular  aid  and  attendance.  The 
monthly  rate  is  $309  ($247  peacetime). 

(1)  Extremities.  The  criteria  for  loss 
and  loss  of  use  of  an  extremity  contained 
in  paragraph  (a)  (2)  of  this  section  are 
applicable. 

(2)  Eyes,  bilateral.  5/200  visual 
acuity  or  less  bilaterally  qualifies  for  en¬ 
titlement  under  38  U.S.C.  314(1).  How¬ 
ever.  evaluation  of  5/200  based  on  acuity 
in  excess  of  that  degree  but  less  than 
10/200  (paragraph  15.  page  54.  1945 
Schedule  for  Rating  Disabilities),  does 
not  qualify.  Concentric  contraction  of 
the  field  of  vision  beyond  5  degrees  in 
both  eyes  is  the  equivalent  of  5/200  visual 
acuity. 

(3)  Need  for  aid  and  attendance.  The 
criteria  for  determining  that  a  veteran 
is  so  helpless  as  to  be  in  need  of  regular 
aid  and  attendance  are  contained  in 
S  3.352(a). 

(4)  Permanently  bedridden.  The  cri¬ 
teria  for  rating  are  contained  in 
i  3.352(a).  Where  possible,  determina¬ 
tions  should  be  on  the  basis  of  perma¬ 
nently  bedridden  rather  than  for  need 
of  aid  and  attendance  (except  where  38 
U.S.C.  314  (r)  is  involved)  to  avoid  re¬ 
duction  during  hospitalization  where 
aid  and  attendance  is  provided  in  kind. 

(c)  Ratings  under  38  U.S.C.  314(.m). 
The  special  monthly  compensation  pro¬ 
vided  by  38  U.S.C.  314(m)  is  payable  for 
anatomical  loss  or  loss  of  use  of  two 
extremities  at  a  level  or  with  complica¬ 
tions  preventing  natural  elbow  or  knee 
action  with  prosthesis  in  place;  or  for 
blindness  in  both  eyes  having  only  light 
perception;  or  for  blindness  in  both  eyes 
rendering  him  so  helpless  as  to  be  in  need 
of  regular  aid  and  attendance.  The 
monthly  rate  is  $359  (or  $287) . 

(1)  Natural  elbow  or  knee  action.  In 
determining  whether  there  is  natural 
elbow  or  knee  action  with  prosthesis  in 
place,  consideration  will  be  based  on 
whether  use  of  the  proper  prosthetic 
appliance  requires  natural  use  of  the 
joint,  or  whether  necessary  motion 
is  otherwise  controlled,  so  that  the 
muscles  affecting  joint  motion,  if  not 
already  atrophied,  will  become  so.  If 
there  is  no  movement  in  the  joint,  as  in 
ankylosis  or  complete  paralysis,  use  of 
prosthesis  is  not  to  be  expected,  and  the 
determination  will  be  as  though  there 
were  one  in  place. 

(2)  Eyes.  bilateral.  With  visual 
acuity  5/200  or  less  or  the  vision  field  re¬ 
duced  to  5  degree  concentric  contraction 
in  both  eyes,  entitlement  on  account  of 
need  for  regular  aid  and  attendance  will 
be  determined  on  the  facts  in  the  indi¬ 
vidual  case. 

(d)  Ratings  under  38  U.SJC.  314(n). 
The  special  monthly  compensation  pro¬ 
vided  by  38  UJ5.C.  314 (n)  is  payable  for 
the  anatomical  loss  of  two  extremities 
so  near  the  shoulder  or  hip  as  to  prevent 
the  use  of  a  prosthetic  apphance  or 
anatomical  loss  of  both  eyes.  The  rate 
is  $401  per  month  (or  $321).  Amputa¬ 
tion  is  a  prerequisite.  If  a  prosthesis 
cannot  be  worn  at  the  present  level  of 


amputation  but  could  be  applied  if  there 
were  a  reamputation  at  a  higher  level 
the  requirements  of  this  paragraph  are 
not  met;  instead  consideration  will  be 
given  to  loss  of  natural  elbow  or  knee 
action. 

(e)  Ratings  under  38  U.S.C.  314(.o). 
The  special  monthly  compensation  pro¬ 
vided  by  38  U.S.C.  314  (o)  is  payable  for 
conditions  entitling  to  two  or  more  of 
the  rates  (no  condition  being  considered 
twice)  provided  in  38  U.S.C.  314  (1) 
through  (n)  or  for  deafness  in  combina¬ 
tion  with  blindness  with  bilateral  visual 
acuity  5/200  or  less.  The  monthly  rate 
is  $450  (or  $360). 

(1)  Paraplegia.  Paralysis  of  both 
lower  extremities  together  with  loss  of 
anal  and  bladder  sphincter  control  will 
entitle  to  the  maximum  rate  under  38 
U.S.C.  314(0),  through  the  combination 
of  loss  of  use  of  both  legs  and  help¬ 
lessness. 

(2)  Combination.  Determinations 
must  be  based  upon  separate  and  distinct 
disabilities.  This  requires,  for  example, 
that  where  a  veteran  who  had  suffered 
the  loss  or  loss  of  use  of  two  extremi¬ 
ties  is  being  considered  for  the  maximum 
rate  on  account  of  helplessness  requiring 
regular  aid  and  attendance,  the  latter 
must  be  based  on  need  resulting  from 
pathology  other  than  that  of  the  extrem¬ 
ities.  If  the  loss  or  loss  of  use  of  two 
extremities  or  being  permanently  bed¬ 
ridden  renders  the  person  helpless,  in¬ 
crease  is  not  in  order  on  ac^boimt  of  this 
helplessness.  Under  no  circumstances 
will  the  combination  of  “being  perma¬ 
nently  bedridden”  and  “being  so  helpless 
as  to  require  regular  aid  and  attendance” 
without  separate  and  distinct  anatomical 
loss,  or  loss  of  use,  of  two  extremities,  or 
blindness,  be  taken  as  entitling  to  the 
maximum  benefit.  The  fact,  however, 
that  two  separate  and  distinct  entitling 
disabilities,  such  as  anatomical  loss,  or 
loss  of  use  of  both  hands  and  both  feet, 
result  from  a  common  etiological  agent, 
for  example,  one  injury  or  rheumatoid 
arthritis,  will  not  preclude  maximum  en¬ 
titlement. 

(3)  Helplessness.  The  maximum  rate, 
as  a  result  of  including  helplessness  as 
one  of  the  entitling  multiple  disabilities, 
is  intended  to  cover,  in  addition  to  ob¬ 
vious  losses  and  blindness,  conditions 
such  as  the  loss  of  use  of  two  extremities 
with  absolute  deafness  and  nearly  total 
blindness  or  with  severe  multiple  in¬ 
juries  producing  total  disability  outside 
the  useless  extremities,  these  conditions 
being  construed  as  loss  of  use  of  two 
extremities  and  helplessness. 

(f)  Intermediate  rates;  38  U.S.C.  314 
(p) — (1)  Extremities,  (i)'  Anatomical 
loss  or  loss  of  use  of  one  extremity  with 
the  anatomical  loss  or  loss  of  use  of  an¬ 
other  extremity  at  a  level  or  with  compli¬ 
cations  preventing  natural  elbow  or  knee 
action  with  prosthesis  in  place  will  en¬ 
title  to  the  rate  intermediate  between  38 
U.S.C.  314  (1)  and  (m) ;  monthly  rate 
$334  (or  $267) . 

(ii)  Anatomical  loss  or  loss  of  use  of 
one  extremity  with  anatomical  loss  of 
another  extremity  so  near  the  shoulder 
or  hip  as  to  prevent  the  use  of  a  pros¬ 
thetic  appliance  will  entitle  to  the  rate 


equal  to  38  U.S.C.  314(m) ;  rate  $359  (a, 

$287) .  . 

(iii)  Anatomical  loss  or  loss  of  use  of 
extremity  at  a  level  preventing  natural 
elbow  or  knee  action  with  prosthesis  in 
place  with  anatomical  loss  of  another 
extremity  so  near  the  shoulder  or  hip  as 
to  prevent  the  use  of  a  prosthetic  apph. 
ance  will  entitle  to  the  rate  intenne<llate 
between  38  U.S.C.  314  (m)  and  (n)  •  rate 
$380  (or  $304) . 

(2)  Eyes,  bilateral,  (i)  Blindness  o! 
one  eye  with  5/200  visual  acuity  or  less 
and  blindness  of  the  other  eye  having 
only  light  perception  will  entitle  to  the 
rate  intermediate  between  38  U.S.C.  314 
(1)  and  (m);  rate  $334  (or  $267). 

(ii)  Blindness  of  one  eye  with  5/200 
visual  acuity  or  less  hnd  anatomical  loss, 
or  blindness  having  no  light  perception 
accompanied  by  phthisis  bulbi,  eviiMera- 
tion  or  other  obvious  deformity  or  dfa. 
flgurement  of  the  other  eye,  will  entitle 
to  a  rate  equal  to  38  U.S.C.  314  (m) ;  rate 
$359  (or  $287). 

(iii)  Blindness  of  one  eye  having  onjy 
light  perception  and  anatomical  loss,  or 
blindness  having  no  light  perception  ac¬ 
companied  by  phthisis  bulbi,  evisceration 
or  other  obvious  deformity  or  disfigure, 
ment  of  the  eye,  will  entitle  to  a  rate 
intermediate  between  38  U.S.C.  314  (m) 
and  (n) ;  rate  $380  ($304) . 

(iv)  Total  blindness  of  both  eyes  hav- 
ing  no  light  perception  accompanied  by 
phthisis  bulbi,  evisceration,  or  other  ob¬ 
vious  deformity  or  disfigurement  will  en¬ 
title  to  a  rate  equal  to  38  U.S.C.  314(n); 
rate  $401  (or  $321). 

(3)  Additional  independent  50  percent 
disabilities.  In  addition  to  the  statutory 
rates  payable  under  38  U.S.C.  314  (1) 
through  (n)  and  the  intermediate  rate 
provisions  outlined  above,  additional  sin¬ 
gle  permanent  disability  or  combinations 
of  permanent  disabilities  (with  the  usual 
prohibition  against  pyramiding)  inde¬ 
pendently  ratable  at  50  percent  or  more 
will  entitle  to  the  next  higher  interme¬ 
diate  rate  or  if  already  entitled  to  an 
intermediate  rate  to  the  next  higher 
statutory  rate  under  38  U.S.C.  314,  but 
not  above  the  (o)  rate. 

(i)  The  graduated  ratings  for  arrested 
tuberculosis  (38  U.S.C.  356)  will  not  be 
utilized  in  this  connection,  but  the  per¬ 
manent  residuals  of  tuberculosis  may  be 
utilized. 

(ii)  Where  the  independently  ratable 
disability  has  been  the  basis  for  entitle¬ 
ment  under  38  U.S.C.  314  (k)  it  may  iwt 
be  used  in  50  percent  combination  to 
produce  an  intermediate  rate  under  38 
U.S.C.  314  (p). 

(4)  Additional  independent  100  per¬ 
cent  ratings.  In  addition  to  the  statu¬ 
tory  rates  payable  under  38  U.S.C.  314(1) 
through  (n)  and  the  intermediate  rate 
provisions  outlined  above  additional  sin¬ 
gle  permanent  disability  independently  j 
ratable  at  100  percent  apart  frcnn  any 
consideration  of  individual  unemploy¬ 
ability  will  entitle  to  the  next  higher 
statutory  rate  irnder  38  U.S.C.  314  or  if 
already  entitled  to  an  intermediate  rate 
to  the  next  higher  intermediate  rate,  but 
in  no  event  higher  than  the  rate  for  (o). 

(i)  Where  the  multiple  loss  or  loss  oi 
use  entitlement  to  a  statutory  or  inter¬ 
mediate  rate  between  38  U.S.C.  314  (1) 
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d  (0)  is  caused  by  the  same  etiological 
JLase  or  injury,  that  disease  or  injury 
Mj^ot  serve  as  the  basis  for  the  inde¬ 
cent  50  percent  or  100  percent  unless 
so  rated  without  regard  to  the  loss 

or  loss  of  use.  ,  ■  ,  ,  ± 

(g)  Inactive  tuberculosis  (.complete  ar- 
rptt)  •  38  U.S.C.  314iq) .  The  rating  cri¬ 
teria’ for  purposes  of  38  U.S.C.  314(q) 
are  set  out  in  §  3.375.  Monthly  rate  is 
$64  (or  $54) .  This  is  a  minimum  special 
monthly  compensation  not  to  be  com¬ 
bined  with  or  added  to  any  other  dis¬ 
ability  compensation. 

(h)  Special  aid  and  attendance  bene¬ 
fit  in  maximum  monthly  compensation 
cases;  38  U.S.C.  314(r).  A  veteran  re¬ 
ceiving  special  monthly  compensation 
under  38  U.S.C.  314(o)  or  the  maximum 
rate  of  special  monthly  compensation 
under  38  U.S.C.  314(p)  who  is  in  need 
of  regular  aid  and  attendance  is  entitled 
to  an  additional  allowance  during  pe¬ 
riods  he  is  not  hospitalized  at  Federal 
Government  expense.  Rate  is  $150  (or 
$120).  Determination  of  this  need  is 
subject  to  the  criteria  of  §  3.352.  This 
additional  allowance  is  payable  whether 
or  not  the  need  for  regular  aid  and  at¬ 
tendance  was  a  partial  basis  for  entitle¬ 
ment  under  38  U.S.C.  314  (o)  or  (p) ,  or 
was  based  on  an  independent  factual 
determination. 

§  3.351  Special  monthly  pension  ratings. 

(a)  General.  Additional  pension  by 
reason  of  the  need  of  regular  aid  and 
attendance  is  provided  for  Indian  war 
veterans  (38  U.S.C.  511) ;  Spanish-Amer- 
Ican  War  veterans  (38  U.S.C,  512) ;  and 
veterans  of  World  War  I,  World  War  II, 
or  the  Korean  conflict  (38  U.S.C.  521). 
The  statutory  provision  for  the  benefit  is 
that  the  veteran  be  considered  in  need 
of  regular  aid  and  attendance  if  he  is 
helpless  or  blind,  or  so  nearly  helpless 
or  blind  as  to  need  or  require  the  regular 
aid  and  attendance  of  another  person. 
(38  U.S.C.  502(b)) 

(b)  Aid  and  attendance.  Aside  from 
the  blindness  requirement  (see  para¬ 
graph  (c)  of  this  section)  the  criteria 
for  determining  need  for  aid  and  attend¬ 
ance  are  set  out  in  §  3.352. 

(c)  Aid  and  attendance  based  on 
blindness.  The  pensioned  veteran  will 
be  considered  blind  or  so  nearly  blind  as 
to  need  regular  aid  and  attendance  when 
there  is  found  to  be  corrected  visual 
acuity  of  5/200  or  less,  both  eyes,  or  con¬ 
centric  contraction  of  the  visual  field  to 
5  degrees  or  less,  without  a  showing  of 
the  actual  need  of  aid  and  attendance. 

Cross  References:  Basic  pension  and  eli¬ 
gibility  determinations.  See  §  3.314. 

Determination  of  need  for  regular  aid  and 
attendance  and  ‘‘permanently  bedridden”. 
See  S  3.352. 

§  3.352  Determination  pf  need  for  regu¬ 
lar  aid  and  attendance  and  “perma¬ 
nently  bedridden'’. 

(a)  Basic  criteria.  The  following  will 
be  accorded  consideration  in  determining 
the  need  for  regular  aid  and  attendance : 
Inability  of  claimant  to  dress  or  undress 
himself,  or  to  keep  himself  ordinarily 
clean  and  presentable;  frequent  need  of 
adjustment  of  any  special  prosthetic  or 
orthopedic  appliances  which  by  reason 


of  the  particular  disability  cannot  be 
done  without  aid  (this  will  not  include 
the  adjustment  of-  appliances  which  nor¬ 
mal  persons  would  be  unable  to  adjust 
without  aid,  such  as  supports,  belts,  lac¬ 
ing  at  the  back,  etc.) ;  inability  of  the 
claimant  to  feed  himself  through  loss 
of  coordination  of  upper  extremities  or 
through  extreme  weakness;  inability  to 
attend  to  the  wants  of  nature;  or  in¬ 
capacity,  physical  or  mental,  of  the 
claimant  to  protect  himself  from  haz¬ 
ards  of  dangers  incident  to  his  daily  en¬ 
vironment.  “Total  blindness”  as  well  as 
“bedridden”,  will  be  a  proper  basis  for 
the  determination.  For  the  purpose  of 
this  section  “bedridden”  will  be  that  con¬ 
dition  which,  through  its  essential  char¬ 
acter,  actually  requires  that  the  claimant 
remain  in  bed.  The  fact  that  claimant 
has  voluntarily  taken  to  bed  or  that  a 
physician  has  prescribed  rest  in  bed  for 
the  greater  or  lesser  part  of  the  day  to 
promote  convalescence  or  cure  will  not 
sufiBce.  It  is  not  required  that  all  of  the 
disabling  conditions  enumerated  in  this 
paragraph  be  found  to  exist  before  a 
favorable  rating  may  be  made.  The  par¬ 
ticular  personal  functions  which  the 
veteran  is  unable  to  perform  should  be 
considered  in  connection  with  his  condi¬ 
tion  as  a  whole.  It  is  only  necessary 
that  the  evidence  establish  that  the 
veteran  is  so  helpless  as  to  need  regular 
aid  and  attendance,  not  that  there  be  a 
constant  need.  Determinations  that  the 
veteran  is  so  helpless,  solely  by  reason 
.of  service-connected  compensable  dis¬ 
eases  or  injuries  (38  U.S.C.  310  and  331) 
or  without  regard  to  service  connection 
(38  U.S.C.  511  and  512)  as  to  be  in  need 
of  regular  aid  and  attendance  will  not 
be  based  solely  upon  an  opinion  that  the 
claimant’s  condition  is  such  as  would 
require  him  to  be  in  bed.  They  must  be 
based  on  the  actual  requirement  of  per¬ 
sonal  assistance  from  others.  If  the 
claimant  is  able  to  be  out  of  bed  and 
can  walk  around  entirely  unassisted  by 
others,  he  cannot  generally  be  regarded 
as  meeting  the  requirements  of  the  law 
and  VA  regulations;  however,  the  other 
enumerated  t3T)es  of  personal  assistance 
must  be  considered. 

(b)  Hospitalization  at  veteran’s  ex¬ 
pense.  Where  a  beneficiary  is  hospital¬ 
ized  at  his  own  expense  in  a  private 
institution,  the  same  criteria  will  be  nec¬ 
essary  in  determining  the  need  for 
regular  aid  and  attendance  as  would  be 
required  were  he  at  his  home,  and  the 
hospitalization  will  not  be  considered  as 
a  fact  indicating  the  existence  of  the 
need. 

(c)  Attendance  by  relative.  The  per¬ 
formance  of  the  necessary  nursing  or 
attendant’s  service  by  a  relative  of  the 
beneficiary  or  other  member  of  his 
household  will  not  prevent  the  granting 
of  the  additional  allowance. 

§  3.353  Determinations  of  ineonipetenry 
and  competency. 

(a)  Definition  of  mental  incompe¬ 
tency.  A  mentally  incompetent  person 
is  one  who  because  of  injury  or  disease 
lacks  the  mental  capacity  to  contract  or 
to  manage  his  own  affairs,  including  dis¬ 
bursement  of  funds. 


(b)  Authority.  Rating  agencies  are 
authorized  to  make  official  determina¬ 
tions  of  competency  and  incompetency 
for  the  purpose  of  existing  laws,  VA  reg¬ 
ulations  and  VA  instructions.  Such  de¬ 
terminations  will  be  controlling  for 
purposes  of  insurance  (38  U5.C.  722), 
the  discontinuance  and  pasonent  of 
amounts  withheld  because  of  an  estate  in 
excess  of  $1,500  X§  3.556(b)),  and  direct 
payment  of  current  beneflts,  unless  the 
claimant  is  imder  legal  disability. 
Where  the  veteran  is  rated  incompetent 
the  Chief  Attorney  of  Jurisdiction  will 
be  informed  of  the  necessity  for  the  ap¬ 
pointment  or  recognition  of  a  fiduciary. 
The  Chief  Attorney  will  develop  infor¬ 
mation  as  to  the  veteran’s  social,  eco¬ 
nomic  and  industrial  adjustment.  If 
the  Chief  Attorney  upon  review  of  this 
evidence  concurs  in  the  rating  of  incom¬ 
petency  he  will  proceed  to  effect  the  ap¬ 
pointment  of  a  fiduciary,  or  if  the  vet¬ 
eran  is  married,  to  recommend  release  of 
pasrments  to  the  veteran’s  wife  as  pro¬ 
vided  in  §  13.57  of  this  chapter.  (38 
U.S.C.  3202(f))  If  the  Chief  Attorney 
is  of  the  opinion  that  the  veteran  is  ca¬ 
pable  of  administering  the  funds  pay¬ 
able,  the  evidence  on  which  that  opin¬ 
ion  is  based  will  be  referred  to  the  rating 
agency  with  a  statement  as  to  his  con¬ 
clusion.  'The  rating  agency  will  con¬ 
sider  this  evidence  together  with  all 
other  evidence  of  record  in  determining 
whether  its  prior  decision  should  be  re¬ 
vised  or  continued.  Reexamination  may 
be  requested  as  provided  in  §  3.327(d) 
if  necessary  to  properly  evaluate  the  ex¬ 
tent  of  disability. 

(c)  Medical  opinion.  Rating  agencies 
will  make  no  determinations  of  incompe¬ 
tency  without  a  definite  expression  re¬ 
garding  the  question  by  the  responsible 
medical  authorities.  The  expression  of 
medical  opinion  will'  be  in  accordance 
with  the  principles  in  paragraph  (a)  of 
this  section.  Determinations  relative  to 
incompetency  should  be  based  upon  all 
evidence  of  record  and  there  shoidd  be  a 
consistent  relationship  between  the  per¬ 
centage  of  disability,  facts  relating  to 
commitment  or  hospitalizaticm  and  the 
holding  of  incompetency. 

(d)  Presumption  in  favor  of  compe¬ 
tency.  Where  there  is  doubt  as  to 
whether  the  veteran  is  capable  of  ad¬ 
ministering  his  funds  such  doubt  will  be 
resolved  in  favor  of  competency, 

§  3.354  Determinations  of  insanity. 

(a)  Definition  of  insanity.  An  insane 
person  is  one  who.  while  not  mentally 
defective  or  constitutionally  psycho¬ 
pathic,  except  when  a  psychosis  has  been 
engrafted  upon  such  basic  condition, 
exhibits,  due  to  disease,  a  more  or  less 
prolonged  deviation  from  his  normal 
method  of  behavior;  or  who  interferes 
with  the  peace  of  society;  or  who  has  so 
departed  (become  antisocial)  from  the 
accepted  standards  of  the  community  to 
which  by  birth  and  education  he  belongs 
as  to  lack  the  adaptability  to  make 
further  adjustment  to  the  social  customs 
of  the  community  in  which  he  resides. 

(b)  Insanity  causing  discharge.  When 
a  rating  agency  is  concerned  with  deter¬ 
mining  whether  a  veteran  was  insane  at 
the  time  he  committed  an  offense  lead- 
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ing  to  his  court-martial,  discharge  or 
resignation  (38  U5.C.  3103(b)).  it  will 
base  its  decision  on  all  the  evidence 
procurable  relating  to  the  period  in¬ 
volved,  and  apply  the  definition  in  para¬ 
graph  (a)  of  this  section. 

§  3.355  Teslamentary  capacity  for  in¬ 
surance  purposes. 

When  cases  are  referred  to  a  rating 
agency  involving  the  testamentary 
capacity  of  the  insured  to  execute  desig¬ 
nations  or  changes  of  beneficiary,  or 
designations  or  changes  of  option,  the 
following  considerations  will  apply: 

(a)  Testamentary  capacity  is  that 
degree  of  mental  capacity  necessary  to 
enable  a  person  to  perform  a  testa¬ 
mentary  act.  This,  in  general,  requires 
that  the  testator  reasonably  comprehend 
the  nature  and  significance  of  his  act, 
that  is,  the  subject  and  extent  of  his 
disposition,  recognition  of  the  object  of 
his  bounty,  and  appreciation  of  the  con¬ 
sequence  of  his  act,  uninfiuenced  by  any 
material  delusion  as  to  the  property  or 
persons  involved. 

(b)  Due  consideration  should  be  given 
to  all  facts  of  record,  with  emphasis 
being  placed  (m  those  facts  bearing  upon 
the  mental  condition  of  the  testator  (in¬ 
sured)  at  the  time  or  nearest  the  time 
he  executed  the  designation  or  change. 
In  this  connection,  consideration  should 
be  given  to  lay  as  well  as  medical 
evidence. 

(c)  Lack  of  testamentanr  capacity 
should  not  be  confused  with  insanity  or 
mental  incompetence.  An  insane  per¬ 
son  might  have  a  lucid  interval  diiring 
which  he  would  possess  testamentary 
capacity.  On  the  other  hand,  a  sane 
person  might  suffer  a  temporary  mental 
aberration  during  which  he  would  not 
possess  testamentary  capacity.  There  is 
a  general  Imt  rebuttable  presumption 
that  every  testator  possesses  testa¬ 
mentary  capacity.  Therefore,  reason¬ 
able  doubts  should  be  resolved  in  favor 
of  testamentary  capacity. 

§  3.356  Conditions,  which  determine 
permanent  incapacity  for  self-sup¬ 
port. 

(a)  Basic  determinations — (1)  Wid¬ 
ower.  A  widower  must  be  shown  to  be 
incapable  of  self-maintenance  and  per¬ 
manently  Incapable  of  self-support  due 
to  physical  or  mental  disability  at  the 
time  of  the  veteran’s  death. 

(2)  Husband.  A  husband  may  be 
shown  to  be  incapable  of  self-mainte¬ 
nance  and  permanently  incapable  of  self- 
support  due  to  physical  or  mental  dis¬ 
ability  at  any  time. 

(3)  Child.  A  child  must  be  shown  to 
be  permanently  incapable  of  self-support 
by  reason  of  mental  or  physical  defect  at 
the  date  of  attaining  the  age  of  18  years. 

(b)  Rating  criteria.  Where  the  hus¬ 
band  or  widower  has  income,  as  from  in¬ 
vestments  or  otherwise,  and  is  therefore 
being  self  maintained,  there  is  no  ques¬ 
tion  for  the  rating  agency.  Rating  de¬ 
terminations  will  be  made  solely  on  the 
basis  of  whether  he  is  permanently  in¬ 
capable  of  self-support  through  his  own 
efforts  by  reason  of  physical  or  mental 
defects.  The  question  of  permanent  in¬ 
capacity  for  self-support  is  one  of  fact 
for  determination  by  the  rating  agency 


on  competent  evidence  of  record  in  the 
individual  case.  Rating  criteria  ap¬ 
plicable  to  disabled  veterans  are  not 
controlling.  Principal  factors  for  con¬ 
sideration  are: 

(1)  The  fact  that  a  claimant  is  earn¬ 
ing  his  or  her  own  support  is  prima  facie 
evidence  that  he  or  she  is  not  incapable 
of  self-support.  Incapacity  for  self-sup¬ 
port  will  not  be  con^dered  to  exist  when 
the  husband,  widower  or  child  by  his  or 
her  own  efforts  is  provided  with  sufficient 
income  for  his  or  her  reasonable  support. 

( 2 )  A  person  shown  by  proper  evidence 
to  have  been  permanently  incapable  of 
self-support  prior  to  the  critical  date  ap¬ 
plicable  to  widowers  and  children  may  be 
so  held  at  a  later  date  even  though  there 
may  have  been  a  short  intervening  period 
or  periods  when  his  or  her  condition  was 
such  that  he  or  she  was  employed,  pro¬ 
vided  the  cause  of  incapacity  is  the 
same  as  that  upon  which  the  original 
determination  was  made  and  there  were 
no  intervening  diseases  or  injuries  that 
could  be  considered  as  major  factors. 
Employment  which  was  only  casual,  in¬ 
termittent,  tryout,  unsuccessful,  or  ter¬ 
minated  after  a  short  period  by  reason  of 
disability,  should  not  be  considered  as 
rebutting  permanent  incapability  of  self- 
support  otherwise  established. 

(3)  It  should  be  borne  in  mind  that 
employment  of  a  child  prior  or  subse¬ 
quent  to  the  delimiting  age  may  or  may 
not  be  a  normal  situation,  depending  on 
the  educational  progress  of  the  child,  the 
economic  situation  of  the  family,  in¬ 
dulgent  attitude  of  parents,  and  the  like.' 
In  those  cases  where  the  extent  and  na¬ 
ture  of  disability  raises  some  doubt  as 
to  whether  they  would  render  the  aver¬ 
age  person  incapable  of  self-support,  fac¬ 
tors  other  than  employment  are  for  con¬ 
sideration.  In  such  cases  there  should 
be  considered  whether  the  daily  activities 
of  the  child  in  the  home  and  community 
are  equivalent  to  the  activities  of  em¬ 
ployment  of  any  nature  within  the  phys¬ 
ical  or  mental  capacity  of  the  child 
which  would  provide  sufficient  income 
for  reasonable  support.  Lack  of  em¬ 
ployment  of  the  child  either  prior  to  the 
delimiting  age  or  thereafter  should  not 
be  considered  as  a  major  factor  in  the 
determination  to  be  made,  imless  it  is 
shown  that  it  was  due  to  physical  or 
mental  defect  and  not  to  mere  disinclina¬ 
tion  to  work  or  indulgence  of  relatives  or 
friends. 

(4)  The  capacity  of  a  child  for  self- 
support  is  not  determinable  upon  em¬ 
ployment  afforded  solely  upon  ssnnpa- 
thetic  or  charitable  considerations  and 
which  involved  no  actual  or  substantial 
rendition  of  services. 

Cross  Reference:  Basic  pension  and  eli¬ 
gibility  determinations.  See  S  3.314. 

§  3.357  Rating  of  noncompensable  dis¬ 
abilities. 

(a)  General.  In  every  instance  where 
the  minimum  schedular  evaluation  re¬ 
quires  residuals  and  the  schedule  does  not 
provide  a  no-percent  evaluation,  a  no¬ 
percent  evaluation  will  be  assigned  when 
the  required  residuals  are  not  shown. 

(b)  Civil  service  preference  ratings. 
For  the  purpose  of  civil  service  disability 
preference  certifications,  an  evaluation 


of  less  than  10  percent  may  be  made 
Except  for  disabilities  incurred  in 

bat,  some  extent  of  service-connected 
disability  is  required.  In  considering  a 
less  than  10-percent  rating,  the  list  oi 
injuries  and  diseases  cited  in  §  3.325(b) 
may  be  used  as  a  guide. 

§  3.358  Determinations  for  disability  or 
death  from  hospitalization,  medical 
or  surgical  treatment,  examinatioin 
or  vocational  rehabilitation  trainhw 
(§  3.800).  ^ 

(a)  General.  Where  it  is 'determined 
that  there  is  additional  disability  result 
ing  from  a  disease  or  injury  or  an  aggra¬ 
vation  of  an  existing  disease  or  injury 
suffered  as  a  result  of  training,  hospitall- 
zation,  medical  or  surgical  treatment,  or 
examination,  compensation  will  be  pay¬ 
able  for  such  additional  disability,  (sg 
U.S.C.  351) 

(b)  Additional  disability.  In  deter¬ 
mining  that  additional  disability  existe, 
the  following  considerations  will  govern: 

(1)  The  beneficiary’s  physical  condil 
tion  immediately  prior  to  the  disease  or 
injury  on  which  the  claim  for  compensa¬ 
tion  is  based  will  be  compared  with  the 
subsequent  physical  condition  resulting 
from  the  disease  or  injury,  each  body 
part  involved  being  considered  sep¬ 
arately. 

(1)  As  applied  to  examinations,  the 
physical  condition  prior  to  the  disease 
or  injury  will  be  the  condition  at  time  ol 
beginning  the  physical  examination  as  a 
result  of  which  the  disease  or  injury  was 
sustained. 

(ii)  As  applied  to  medical  or  surgical 
treatment,  the  physical  condition  price 
to  the  disease  or  injury  will  be  the  cmidi- 
tion  which  the  specific  medical  or  surgi¬ 
cal  treatment  was  designed  to  relieve. 

(2)  Compensation  wiU  not  be  payaUe 
under  38  U.S.C.  351  for  the  continuance 
or  natural  progress  of  disease  or  injuries 
for  which  the  training,  or  hospitaUaa- 
tion,  etc.,  was  authorized. 

(c)  Cause.  In  determining  whether 
such  additional  disability  resulted  from 
a  disease  or  an  injury  or  an  aggravation 
of  an  existing  disease  or  injury  suffered 
as  a  result  of  training,  hospitalization, 
medical  or  surgical  treatment,  or  exam¬ 
ination,  the  following  considerations  will 
govern: 

(1)  It  will  be  necessary  to  show  that 
the  additional  disability  is  actually  the 
result  of  such  disease  or  injury  or  an 
aggravation  of  an  existing  disease  or  in¬ 
jury  and  not  merely  coincidental  there¬ 
with. 

(2)  The  mere  fact  that  aggravatiai 
occurred  will  not  suffice  to  make  the 
additional  disability  compensable  in  the 
absence  of  proof  that  it  resulted  from 
disease  or  injury  or  an  aggravation  of 
an  existing  disease  or  injury  suffered  as 
the  result  of  training,  hospitalization, 
medical  or  surgical  treatment,  or  exam¬ 
ination. 

(3)  Compensation  is  not  payable  for 
either  the  usual  or  the  unusual  after  re¬ 
sults  of  approved  medical  care  properly 
administered,  in  the  absence  of  a  show¬ 
ing  that  the  disability  proximately  re¬ 
sulted  through  carelessness,  accideot, 
negligence,  lack  of  proper  skill,  error  in 
judgment,  or  similar  instances  of  indl- 
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gated  fault  on  the  part  of  the  Veterans 

Administration. 

(4) U  the  disability  resulted  from 
transportation  while  in  a  hospitalized 
StuTcompensation  will  be  payable  only 
«here’the  injury  or  death  proximately 
resulted  from  the  carelessness,  negli¬ 
gence,  lack  of  proper  skill,  error  in  judg¬ 
ment,  or  similar  instances  of  indicated 
fault  on  the  part  of  the  Veterans  Admin¬ 
istration,  or  an  employee  of  the  Veterans 
Administration. 

(5)  When  the  proximate  cause  of  the 
injury  suffered  was  the  claimant’s  will¬ 
ful  misconduct  or  failure  to  follow  in¬ 
structions,  it  will  bar  him  from  receipt 
of  compensation  under  this  section 
except  in  the  case  of  incompetent 
claimants. 

(6)  Compensation  for  disability  re¬ 
sulting  from  the  pursuit  of  vocational 
rehabilitation  is  not  payable  unless  there 
is  established  a  direct  (proximate) 
causal  connection  between  the  injury  or 
aggravation  of  an  existing  injury  and 
some  essential  activity  or  function  which 
is  within  the  scope  of  the  vocational 
rehabilitation  course,  not  necessarily 
limited  to  activities  or  functions  specifi¬ 
cally  designated  by  the  Veterans  Admin¬ 
istration  in  the  individual  case,  since- 
ordinarily  it  is  not  to  be  expected  that 
each  and  every  different  function  and  act 
of  a  veteran  pursuant  to  his  course  of 
todning  will  be  particularly  specified 
in  the  outline  of  his  course  or  training 
program.  For  example,  a  disability  re- 
sultmg  from  the  use  of  an  item  of  me¬ 
chanical  or  other  equipment  is  within 
the  purview  of  the  statute  if  training  in 
its  use  is  implicit  within  the  prescribed 
program  or  course  outlined  or  if  its  use 
is  implicit  in  the  performance  of  some 
task  or  operation  the  trainee  must  learn 
to  perform,  although  such  use  may  not 
be  especially  mentioned  in  the  training 
program.  In  determining  whether  the 
element  of  direct  or  proximate  causation 
is  present,  it  remains  necessary  for  a  dis¬ 
tinction  to  be  made  between  an  injury 
arising  out  of  an  act  performed  in  pur¬ 
suance  of  the  course  of  training,  that  is, 
a  required  “learning  activity”,  and  one 
arising  out  of  an  activity  which  is  inci¬ 
dent  to,  related  to,  or  coexistent  with  the 
pursuit  of  the  program  of  training.  For 
a  case  to  fall  within  the  statute  there 
must  have  been  sustained  an  injury 
which,  but  for  the  performance  of  a 
“learning  activity”  in  the  prescribed 
course  of  training,  would  not  have  been 
sustained.  A  meticulous  examination 
into  all  the  circumstances  is  required. 
Including  a  consideration  of  the  time  and 
place  of  the  incident  producing  the 
injury. 

Rating  Considerations  Relative  to 
Specific  Diseases 

§  3.370  Pulmonary  tuberculosis  shown 
by  X-ray  in  active  service. 

(a)  Active  disease.  X-ray  evidence 
alone  may  be  adequate  for  grant  of  di¬ 
rect  service  connection  for  pulmonary 
tuberculosis.  When  under  consideration, 
all  available  service  department  films 
and  subsequent  films  will  be  secured  and 
I’ead  by  specialists  at  designated  stations, 
who  should  have  a  current  examination 
report  and  X-ray.  Resulting  interpre- 
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tations  of  service  films  will  be  accorded 
the  same  consideration  for  service-con¬ 
nection  purposes. as  if  clinically  estab¬ 
lished,  however,  a  compensable  rating 
will  not  be  assigned  prior  to  establish¬ 
ment  of  an  active  condition  by  approved 
methods. 

(b)  Inactive  disease.  Where  the  vet¬ 
eran  was  examined  at  time  of  entrance 
into  active  service  but  X-ray  was  not 
made  or,  if  made,  is  not  available  and 
there  was  no  notation  or  other  evidence 
of  active  or  inactive  reinfection  type  pul¬ 
monary  tuberculosis  existing  prior  to 
such  entrance,  it  will  be  assumed  that 
the  condition  occurred  during  service 
and  direct  service  connection  will  be  in 
order  for  inactive  pulmonary  tubercu¬ 
losis  shown  by  X-ray  evidence  during 
service  in  the  manner  prescribed  in  para¬ 
graph  (a)  of  this  section,  providing  min¬ 
imal  lesions  are  first  shown  after  at  least 
6  months  active  service,  moderately  ad¬ 
vanced  lesions  after  9  months  active 
service,  or  far  advanced  lesions  after 
12  months  such  service. 

(c)  Primary  lesions.  Healed  primary 
type  tuberculosis  shown  at  the  time  of 
entrance  into  active  service  will  not  be 
taken  as  evidence  to  rebut  direct  or  pre¬ 
sumptive  service  connection  for  active 
reinfection  type  pulmonary  tuberculosis. 

§  3.371  Criteria  for  presumptive  wartime 
service  connection  for  tuberculous 
disease. 

(a)  Pulmonary  tuberculosis.  (1)  For 
the  purpose  of  §  3.307,  active  pulmonary 
tuberculosis  diagnosed  by  approved 
methods  during  the  fourth  year  will  be 
held  to  have  preexisted  the  diagnosis  6 
months  in  minimal  (incipient)  cases,  9 
months  in  moderately  advanced  cases 
and  12  months  in  far  advanced  cases. 

(2)  Evidence  of  activity  on  compara¬ 
tive  study  of  X-ray  films  showing  the 
required  degree  of  advancement  within 
the  presumptive  period  shown  under 
subparagraph  (1)  of  this  paragraph  will 
be  taken  as  establishing  service  con¬ 
nection  for  active  pulmonary  tubercu¬ 
losis  subsequently  diagnosed  by  approved 
methods  but  service  connection  and  eval¬ 
uation  may  be  assigned  only  from  the 
date  of  such  diagnosis  or  other  evidence 
of  clinical  activity. 

(3)  A  notation  of  inactive  tuberculosis 
of  the  reinfection  type  at  induction  or 
enlistment  definitely  prevents  the  grant 
of  service  connection  under  §  3.307  for 
active  tuberculosis,  regardless  of  the  fact 
that  it  was  shown  within  the  appropriate 
presumptive  period. 

(b)  Pleurisy  with  effusion.  Pleurisy 
.  with  effusion,  without  other  obvious 

cause  and  if  followed  by  active  pul¬ 
monary  tuberculosis  diagnosed  by  ap¬ 
proved  methods  including  physical  ex¬ 
amination,  will  be  taken,  in  the  absence 
of  evidence  to  the  contrary,  as  evidencing 
active  pulmonary  tuberculosis  of  minimal 
advancement.  If  the  pleurisy  occurred 
during  the  6  months  period  provided  in 
paragraph  (a)  (1)  of  this  section,  it  will 
establish  service  connection  for  the 
tuberculosis. 

(c)  Tuberculous  pleurisy  and  endo¬ 
bronchial  tuberculosis.  Tuberculous 
pleurisy  and  endobronchial  tuberculosis 
fall  within  the  category  of  pulmonary 


tuberculosis  for  the  purpose  of  service 
connection  on  a  presumptive  basis. 
Either  will  be  held  incurred  in  service 
when  initially  manifested  within  36 
months  of  the  end  of  the  claimant’s  war¬ 
time  service.  If  diagnosed  as  active  by 
approved  methods  during  the  fourth 
year,  they  will  be  held  to  have  preexisted 
the  diagnosis  6  months.  As  to  tubercu¬ 
lous  pleurisy,  the  effective  date  of  the 
extension  of  presumption  6  months  be¬ 
yond  the  3 -year  period  will  be  September 
5,  1958. 

(d)  Miliary  tuberculosis.  Service  con¬ 
nection  for  miliary  tuberculosis  in¬ 
volving  the  lungs  is  to  be  determined  in 
the  same  manner  as  for  other  active 
pulmonary  tuberculosis. 

§  3.372  Initial  grant  following  inacUvity 
of  tuberculosis. 

When  service  connection  is  granted 
initially  on  an  original  or  reopened  clidm 
for  pulmonary  or  nonpulmonary  tuber¬ 
culosis  and  there  is  satisfactory  evid^ce 
that  the  condition  was  active  previously 
but  is  now  inactive  or  arrested,  it  will  be 
presumed  that  the  disease  continued  to 
be  active  for  1  year  after  the  last  date 
of  established  activity,  provided  there  is 
no  evidence  to  establish  activity  or  in¬ 
activity  in  the  intervening  period.  The 
beginning  date  of  graduated  ratii^  will 
commence  at  the  end  of  the  1-year  pe¬ 
riod.  This  section  is  not  applicable  to 
running  award  cases. 

§  3.373  Association  of  certain  diseases 
with  tuberculosis. 

(a)  Bronchitis.  A  condition  diagnosed 
as  chronic  bronchitis  over  an  extended 
period  of  time  with  subjective  symptoms, 
such  as  inability  to  carry  on  one’s  usual 
occupation,  loss  of  time,  and  gradual  loss 
of  weight  which  is  readily  regained  on 
rest,  and  developing,  without  substantial 
break  in  the  continuity,  into  a  condition 
identified  as  active  pulmonary  tubercu¬ 
losis,  may  generally  be  considered  to 
have  been  tuberculous  from  the  begin¬ 
ning,  unless  unusual  and  expert  means 
have  been  resorted  to  in  the  exclusion  of 
tuberculosis. 

(b)  Pneumonia.  Where  pulmonary 
tuberculosis  occurs  after  acute  pneu¬ 
monia,  it  is  reasonable  to  conclude  that 
a  tuberculous  focus  in  the  lungs  existed 
before  the  development  of  pneumonia. 

(c)  Secondary  pleurisy.  The  second¬ 
ary  pleurisies  occurring  in  cases  of  intra- 
thoracic  neoplasms,  cardiac  and  renal 
diseases  have  no  essential  relationship  to  - 
pulmonary  tuberculosis. 

§  3.374  Effect  of  diagnosis  of  active 
tuberculosis. 

(a)  Service  diagnosis.  Service  depart¬ 
ment  diagnosis  of  active  pulmonary  tu¬ 
berculosis  will  be  accepted  unless  a  board 
of  medical  examiners  or  the  Director  of 
Clinic  certifies,  after  considering  all  the 
evidence,  including  that  favoring  or  op¬ 
posing  tuberculosis  and  activity,  that 
such  diagnosis  was  incorrect.  Doubtful 
cases  may  be  referred  to  the  Chief  Medi¬ 
cal  Director  in  Central  Ofifice. 

(b)  Veterans  Administration  diagnosis. 
Diagnosis  of  active  pulmonary  tubercu¬ 
losis  by  the  medical  authorities  of  the 
Veterans  Administration  as  the  result  of 
examination,  observation,  or  treatment 
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will  be  accepted  for  rating  purposes. 
Reference  to  the  Director  of  Clinic  will 
be  in  order  in  questionable  cases  and.  if 
necessary,  to  the  Chief  Medical  Director 
in  Central  OflBce. 

(c)  Private  physician’s  diagnosis.  Di¬ 
agnosis  of  active  pulmonary  tuberculosis 
by  private  physicians  on  the  basis  of  their 
examination,  observation  or  treatment 
will  not  be  accepted  to  show  the  disease 
was  initially  manifested  after  discharge 
from  active  service  unless  confirmed  by 
acceptable  clinical.  X-ray  or  laboratory 
studies,  or  by  findings  of  active  tuber¬ 
culosis  based  upon  acceptable  hospital 
observation  or  treatment. 

§  3.375  Determination  of  ^‘complete  ar¬ 
rest”  (inactivity)  in  tuberculosis. 

(a)  Pulmonary  tuberculosis.  The  re¬ 
quirement  for  application  of  the  statu¬ 
tory  ratings  or  of  the  statutory  award  is 
“complete  arrest”  of  the  disease.  For 
these  purposes  a  veteran  determined  to 
have  had  active  pulmonary  tuberculosis 
will  be  held  to  have  reached  a  condition 
of  complete  arrest  when  the  diagnosis  is 
other  than  active;  providing,  that  for  a 
period  of  6  months  preceding  the  date  of 
examination  or  hospital  report  there  has 
been  no  evidence  of  local  or  constitu¬ 
tional  S3rmptoms,  or  of  an  unstable  lesion 
or  cavity,  or  of  tubercle  bacilli  in  the 
sputum  or  gastric  contents  (38  U.S.C. 
356;  38  U.S.C.  314(q)).  Following  the 
determination  of  complete  arrest  under 
this  criteria,  the  finding  of  tubercle  ba¬ 
cilli  in  an  occasional  specimen  of  sputum 
or  gastric  contents  will  not  of  itself 
establish  activity  of  the  disease  unless 
confirmed  by  a  diagnosis  of  an  active 
tuberculosis  lesion. 

(b)  Nonpulmonary  diseases.  Deter¬ 
mination  of  complete  arrest  of  nonpul¬ 
monary  tuberculosis  requires  absence  of 
evidence  of  activity  for  6  months.  Where 
there  has  been  surgical  excision  of  the 
lesion  or  organ,  the  date  of  complete 
arrest  will  be  the  date  of  discharge  from 
the  hospital,  or  6  months  from  the  date 
of  excision,  whichever  is  later.  If  there 
are  two  or  more  foci  of  such  tuberculosis, 
one  of  which  is  active,  the  statutory 
award  for  arrest  will  not  be  made  until 
the  tuberculous  process  has  reached  ar¬ 
rest  in  its  entirety. 

§  3.378  Changes  from  activity  in  pul¬ 
monary  tuberculosis  pension  cases. 

A  permanent  and  total  disability  rat¬ 
ing  in  effect  during  hospitalization  will 
not  be  discontinued  before  hospital  dis¬ 
charge  on  the  basis  of  a  change  in  classi¬ 
fication  from  active.  At  hospital  dis¬ 
charge,  the  permanent  and  total  rating 
will  be  discontinued  unless  (a)  the  medi¬ 
cal  evidence  does  not  support  a  finding 
of  complete  arrest  (§  3.375)  or  (b)  where 
complete  arrest  is  shown  but  the  medical 
authorities  recommend  that  employment 
not  be  resumed  or  be  resumed  only  for 
short  hours  (not  more  than  4  hours  a 
day  for  a  5-day  week) .  If  either  of  the 
two  aforementioned  conditions  is  met, 
discontinuance  will  be  deferred  pending 
examination  in  6  months.  Although 
complete  arrest  may  be  established  upon 
that  examination,  the  permanent  and 
total  rating  may  be  extended  for  a  fur¬ 
ther  period  of  6  months  provided  the 


veteran’s  employment  is  limited  to  short 
hours  as  recommended  by  the  medical 
authorities  (not  more  than  4  hours  a 
day  for  a  5-day  week).  Similar  exten¬ 
sions  may  be  granted  under  the  same 
conditions  at  the  end  of  12  and  18  month 
periods.  At  the  expiration  of  24  months 
after  hospitalization,  the  case  will  be 
submitted  under  §  3.321  if  continued 
short  hours  of  employment  is  recom*- 
mended  or  if  other  evidence  warrants 
submission.  If  the  case  is  submitted 
under  §  3.321  the  permanent  and  total 
disability  rating  will  be  continued  pend¬ 
ing  receipt  of  decision  from  Central 
Office. 

§  3.379  Anterior  poliomyelitis. 

If  the  first  manifestations  of  acute 
anterior  poliomyelitis  present  them¬ 
selves  in  a  veteran  within  35  days  of 
termination  of  active  military  service, 
it  is  probable  that  the  infection  occurred 
during  service.  If  they  first  appear 
after  this  period,  it  is  probable  that  the 
infection  was  incurred  after  service. 

§  3.380  Diseases  of  allergic  etiology. 

Diseases  of  allergic  etiology,  including 
bronchial  asthma  and  urticaria,  may  not 
be  disposed  of  routinely  for  compensa¬ 
tion  purposes  as  constitutional  or  de¬ 
velopmental  abnormalities.  Service 
connection  must  be  determined  on  the 
evidence  as  to  existence  prior  to  enlist¬ 
ment  and,  if  so  existent,  a  comparative 
study  must  be  made  of  its  severity  at 
enlistment  and  subsequently.  Increase 
in  the  degree  of  disability  during  service 
may  not  be  disposed  of  routinely  as  nat¬ 
ural  progress  nor  as  due  to  the  inherent 
nature  of  the  disease.  Seasonal  and 
other  acute  allergic  manifestations  sub¬ 
siding  on  the  absence  of  or  removal  of 
the  allergen  are  generally  to  be  regarded 
as  acute  diseases,  healing  without  resid¬ 
uals.  The  determination  as  to  service 
incurrence  or  aggravation  must  be  on 
the  whole  evidentiary  showing. 

§  3.381  Determination  of  service  con¬ 
nection  for  dental  disabilities. 

(a)  General.  Service  connection  for 
dental  conditions  will  not  be  considered 
as  having  been  established  when  the  evi¬ 
dence  clearly  shows  that  the  disabilities 
existed  or  were  recorded  at  the  time  of 
enlistment,  subject  to  the  provisions  of 
paragraph  (b)  of  this  section  or  orig¬ 
inated  subsequent  to  discharge  from 
causes  not  related  to  service.  Each 
missing  or  defective  tooth  and  each  dis¬ 
ease  of  the  investing  tissues  will  be  con¬ 
sidered  separately,  and  service  connec¬ 
tion  will  be  granted  for  disease  or  injury 
of  individual  teeth  and  of  the  investing 
tissues,  shown  by  the  evidence  to  have 
been  incurred  in  or  aggravated  by 
service. 

(b)  Treatment  in  service.  The  fur¬ 
nishing  of  treatment  or  prosthesis  for 
noncompensable  dental  conditions  dur¬ 
ing  service  will  not  be  considered  per  se 
as  aggravation  of  a  dental  condition 
shown  to  have  existed  prior  to  entrance 
into  active  service.  Teeth  noted  at  entry 
into  active  service  as  carious  restorable 
will  not  be  held  as  service  connected, 
either  direct  or  by  aggravation,  notwith¬ 
standing  enlargement  of  the  original 


cavity  or  development  of  additional  cav 
itation  on  the  same  or  another  surface- 
nor  on  the  basis  of  the  insertion 
filling  during  service,  unless  new  cariM 
develop  after  expiration  of  a  reasonaS 
time  after  the  original  cavity  has  been 
filled,  amelioration  rather  than  worsen 
ing  or  aggravation  ensuing  in  such  cases 
Service  connection  by  aggravationlS 
be  conceded  in  such  teeth,  carious  re¬ 
storable  at  entry  into  service',  whether 
or  not  filled,  but  which  necessitate  ex¬ 
traction  after  the  expiration  of  a  rea¬ 
sonable  time  after  entry  into  active 
service.  A  filling  recorded  at  induction 
followed  by  a  reasonable  period  of  serv¬ 
ice  and  extraction  or  replacement  be¬ 
cause  of  new  caries  will  entitle  the  vet¬ 
eran  to  a  finding  of  direct  service  con¬ 
nection  for  the  new  condition.  Likewise 
aggravation  is  allowed  where  pyorrhea 
is  noted  at  enlistment  but  after  reason¬ 
able  service  necessitates  extraction  of 
a  tooth  or  teeth  during  service.  Con¬ 
versely.  service  connection  by  aggrava-  i 
tion  will  not  be  conceded  if  the  tooth  at  ; 
enlistment  was  classified  as  defective  but  I 

was  not  restorable. 

(c)  Associated  diseases.  Effective 
principles  relating  to  the  establishment 

of  service  connection  for  dental  diseases  ' 
and  injuries  by  reason  of  their  relation-  | 
ship,  to  other  associated  service-con-  ' 
nected  diseases  or  injuries  will  be  ob-  : 
served  in  the  adjudication  of  claims 
based  upon  dental  conditions  where  a  ; 
determination  to  that  effect  is  properly 
in  order. 

(d)  Presumption  of  soundness.  The 
statutory  presumptions  as  to  soundness 
of  condition  at  time  of  entrance  into 
active  service  will  not  be  applicable,  in 
cases  of  dental  conditions  not  disabling 
to  a  compensable  degree. 

(e)  Combat,  trauma,  prisoner-of-m 
status.  As  to  each  noncompmlsable 
service-connected  dental  conffition,  a  i 
determination  will  be  made  as  to  whether  { 
it  was  due  to  combat  wound  or  other 
service  trauma.  Where  service  connec¬ 
tion  is  granted  for  noncompensable  den¬ 
tal  conditions,  it  will  be  determined 
whether  the  veteran  involved  was  a  pris¬ 
oner  of  war,  but  not  which  of  such  con¬ 
ditions  are  attributable  to  the  prisoner-  , 
of-war  experience.  (38  U.S.C.  612(b)  I 
(3)). 

§  3.382  Evidence  to  establish  service 
connection  for  dental  disabilities. 

(a)  Requirements.  Service  connec¬ 
tion  for  dental  disabilities  will  be  estab¬ 
lished  by  service  records,  documentary 
evidence  in  the  form  of  reports  of  exam¬ 
inations  (dental  or  physical) ,  duly  certi¬ 
fied  statements  of  dentists  or  phy^cians, 
or  certified  statements  of  fact  from  two 
or  more  disinterested  parties.  The  dis¬ 
ability  must  be  shown  to  have  been  in¬ 
curred  in  or  aggravated  by  service  as 
provided  in  this  section.  Statements 
certified  by  dentists  or  physicians  must  : 
give  the  claimant’s  full  name,  the  date  | 
he  was  first  examined  or  treated,  the  j 
date  of  subsequent  treatments,  if  any, 
and  contain  a  complete  and  detailed 
statement  of  the  symptoms  observed  and 
diagnosis  made.  The  name  or  number 
of  all  defective  or  missing  teeth  noted 
and  the  character  and  extent  of  any 
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friday, 

oathological  condition  of  the  investing 
Ssues  observed  should  be  included.  If  c  3  400 
^t  dates  cannot  be  given,  an  approxi-  ® 

«ate  date  may  be  used.  Certified  state^ 

from  disinterested  parties  must  tive  date  of  an  evaluation  and  award  of 
^ow  the  circumstances  under  which  pemion,  compensation  or  depjmdency 

knowledge  c_  —  . 

was  obtained  and  as  far  as  possible  de-  date  ( 

«rlbe  the  symptoms  and  location  of  the  dence 
disability  observed.  later. 

(b)  Exceptional  case.  Where  after  of  pe 

all  sources  of  information  have  been  ei-  same 
hausted  and  all  variations  in  the  records  excep 
reconciled,  there  remains  notation  of  (38  U 
filled  teeth  at  time  of  release  from  active  (a) 
service  and  there  was  no  notation  of  basis 
these  teeth  as  defective  or  filled  at  en-  (b) 
trance  into  service,  service  connection  pensi 
may  be  granted  in  exceptional  cases  for  claim 
such  teeth,  notwithstanding  there  is  no  ever  i 
record  of  treatment  during  service,  if  (2) 
the  veteran  alleges  treatment  in  service,  rect  i 
giving  the  time  and  place  of  -treatment,  follow 
and  the  conditions  and  circumstances  of  or  da 
his  service  support  his  allegation,  and  in-  ceivei 
ception  in  service  is  consistent  with  from 
sound  dental  judgment.  Exceptional  disab 
cases  contemplated  in  this  category  are  other 
where  the  veteran  had  a  considerable  date 
period  of  service,  particularly  in  a  com-  later, 
bat  area  where  records  of  treatment  may  (h^ 
not  always  have  been  recorded  due  to  the  Date 
stress  and  strain  encountered  under  bat-  ceive 
tie  conditions  or  where  extenuating  cir-  from 
cumstances  are  shown  in  those  instances  ceipt 
where  the  veteran  served  in  this  country  whicl 
or  in  other  than  combat.  (c) 

(c)  Limitations.  Salivary  deposits  is  tee 

a  ty^  of  routine  dental  condition  which  date 
has  no  relation  to  service.  Malposed  tbe  < 
teeth  with  no  pathology  shown  will  not  if  els 
be  service  connected.  Service  connection  thed 
should  not  be  granted  for  the  3d  molars  or  fir 
at  any  time  unless  there  is  a  definite  rec-  howe 
ord  showing  such  teeth  to  have  been  dis-  actuj 
eased  after  a  reasonable  period  of  service,  perio 
The  3d  molars  shown  as  present  at  indue-  ceive 
tion  and  missing  at  discharge  will  not  be  ance, 
granted  service  connection  unless  there  veter 
is  an  actual  record  of  extraction  for  rea-  (21 
sons  other  than  malposition  or  impac-  tee  ( 
tion.  Vincent’s  disease  should  not  be  lowir 
granted  service  connection  if  the  service  recei 
records  are  entirely  negative.  To  war-  othei 
rant  favorable  action  on  Vincent’s  dis-  (31 
ease,  chronicity,  continuity  of  treatment,  pensi 
or  the  residual  thereof,  that  is,  periodon-  f .  f  9< 
toclasia  or  pyorrhea,  should  be  shown  by  tion 
the  service  records  as  chronic.  Vincent’s  comi 
disease  with  infrequent  episodes  of  short  moni 
duration  in  the  active  service  should  be  withi 
considered  as  an  acute  condition  and  may 
not  be  service  connected.  Gingivitis  is 
not  considered  a  disease  entity  and  is  not 
ratable.  Diagnosis  of  pyorrhea  in  service 
after  a  reasonable  period  of  service  will  ({| 
require  confirmation  by  a  Veterans  Ad-  (§  3.; 
ministration  examination,  including  X-  date 
ray,  before  grant  of  service  connection,  birth 
unless  examination  is  contraindicated  by  filed 
factors  such  as  extraction  of  all  pyor-  othei 
rhectic  teeth.  Pyorrhea  shown  during  (el 
service  after  a  reasonable  period  of  serv-  origi 
ice,  involving  one  or  more  teeth  neces-  facts 
sitating  extraction,  is  a  sufficient  basis  clain 
for  grant  of  service  connection  for  the  ippir 
tooth  or  teeth  involved.  .  mom 


Effective  Dates  of  estrangement  of  veteran  and  his  wife. 

or  that  the  child  Is  not  in  the  actual  or 
constructive  custody  of  the  payee,  is 
Except  as  otherwise  provided,  the  effec-  received. 

(f )  Bureau  of  Employee^  Compensa- 

_  _  tion  cases  (§  3.708).  Day  followii^  date 

of  the  claimant’s  disability  ^d  indemnity  compensation  wiU  be  the  of  last  payment  by  the  Bureau  of  Em- 

'  "  '  ’  ’  ”  "  "  evi-  pioyees’  Compensation. 

5  the  (g)  Correction  of  military  records 
yard  (38  U.S.C.  3004(a) ) .  Where  entitlement 
the  is  established  because  of  the  correction, 
bion,  change,  'or  modification  of  a  military 
lent,  record  or  of  a  discharge  or  dismissal,  or 
because  of  other  corrective  action  by 
O*'  competent  military,  naval,  or  air  author¬ 
ity,  the  award  will  be  effective  from  the 
>ilitv  later  of  these  dates:  (1)  Date  application 
►t  of  for  change,  correction,  or  modification 
lich-  y^as  filed  with  the  service  department,  in 
either  an  original  or  a  disallowed  claim; 
Di-  (2)  Date  of  receipt  of  claim  if  claim  was 
disallowed;  or  (3)  August  1, 1956. 

(h)  Difference  of  opinion  (§3.105). 

3  re-  Date  of  Central  Office  approval  author- 
ition  izing  a  favorable  decision.  However, 

I  the  where  the  initial  determination  for  the 
ited;  purpose  of  death  benefits  is  favorable, 

or  commencing  date  will  be  determined 
^  without  regard  to  the  fact  that  the  action 
may  reverse,  on  a  difference  of  opinion, 
tion.  an  unfavorable  decision  for  disability 
‘  ^6“  purposes  by  an  adj  udicative  agency  other 
ition  than  the  Board  of  Veterans  Appeals. 
^  which  was  in  effect  at  the  date  of  the 
rose,  veteran’s  death. 

(i)  Disability  or  death  due  to  hospital- 
ierv-  ization,  etc.  (§  3.800) — (1)  Disability. 
?  the  Date  of  claim. 

;d  as  (2)  Death.  Day  following  date  of 
>ath,  death  if  a  claim  is  received  within  1  srear 
ifter  following  the  date  of  death, 
eath  (j)  Election  of  Veterans  Administra- 
ade;  tion  benefits  (H  3.701,  3.702).  Day  fol- 
of  lowing  date  of  discontinuance  of  benefits 
8^  under  other  law. 

5  re-  (k)  Error  (§3.105).  Date  from  which 
[low-  benefits  would  have  been  payable  if  the 
the  corrected  decision  had  been  made  on  the 
date  of  the  reversed  decision. 
serv-  (1)  Foreign  residence.  (See  §  3.653.) 
^ol-  (m)  Forfeiture  (§§  3.901,  3.902).  Day 
na  is  following  date  of  last  payment  on  award 
late;  to  payee  who  forfeited. 

(n)  Guardian.  Day  following  date  of 
com-  last  payment  to  prior  payee  or  fiduciary. 
:uarv 

,  _  Note:  Award  to  guardian  shall  Include 

If  amounts  withheld  for  possible  apportion- 
ments  as  well  as  money  in  Personal  Funds 
eater  of  Patients, 
eived 

that  Increases  (§§3.156,  3.157).  In¬ 

crease  (amending,  reopening,  or  supple- 
title-  a  previous  award  authorizing 

lin  1  payments  not  previously  authorized 
te  of  individual  involved)  will  be  fixed 

in  accordance  with  the  facts  found  but 
,  7Q  not  earlier  than  the  date  of  receipt  of  the 
aims  evidence  establishing  entitlement.  A 
fOth)  retroactive  increase  or  additional  benefit 
lence  awarded  after  basic  entitle- 

uesf  ment  has  been  terminated,  such  as  by 
’  severance  of  service  connection  or  for- 
feiture. 

(p)  Liberalizing  issues.  Unless  other- 
1  the  provided,  the  date  of  an  amended 

ginal  regulation  or  a  Veterans  Administration 
Phil-  issue  approved  by  the  Administrator  or 
icond  by  his  direction.  If  issue  is  applied  on 
iOtice  initiative  of  Veterans  Administration, 
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award  will  be  effective  the  date  of  ad¬ 
ministrative  determination,  e.g.,  the  date 
the  evaluation  is  made. 

(q)  New  and  material  evidence 

3.156) — (1)  Other  than  service  de¬ 
partment  records — (i)  Received  within 
appeal  period  or  prior  to  appellate  de¬ 
cision.  The  effective  date  will  be  as 
though  the  original  decision  had  not 
been  rendered  and  will  be  in  accordance 
with  §  3.104(c). 

(ii)  Received  after  the  appeal  period. 
Date  of  receipt  of  evidence  which  con¬ 
stitutes  a  new  claim  or  date  entitlement 
arose,  whichever  is  later. 

(2)  Service  department  records.  To 
agree  with  evaluation  (since  it  is  con¬ 
sidered  these  records  were  lost  or  mis¬ 
laid)  or  date  of  receipt  of  claim  on  which 
prior  evaluation  was  made,  whichever  is 
later,  subject  to  niles  on  original  claims 
filed  within  1  year  after  separation  from 
service. 

(r)  Pending  claims  on  January  1, 1959 
{Section  9,  Public  Law  85-857) — (1)  En¬ 
titlement  solely  by  reason  of  Public  Law 
85-857.  Not  earlier  than  January  1, 
1959. 

(2)  Entitlement  under  prior  laws.  In 
accordance  with  provisions  of  prior  law. 

(s)  Renouncement  (§  3.106).  Date  of 
receipt  of  new  claim. 

(t)  Servicemen's  indemnity  (§  3.705 

(c) ) .  Dependency  and  indemnity  com¬ 
pensation  may  begin  if  otherwise  in 
order  the  day  following  the  due  date  of 
the  final  installment  of  servicemen’s  in¬ 
demnity  which  is  payable. 

(u)  Whereabouts  now  known  (§§  3.158, 
3.458{i)) — (1)  Whereabouts  unknown 
for  less  than  1  year.  Day  following  date 
of  last  pa3anent. 

(2)  Whereabouts  unknown  for  1  year 
or  more.  Date  the  evidence  showing  the 
payee’s  present  whereabouts  is  received 
in  the  Veterans  Administration. 

§  3.401  Veterans. 

Awards  of  pension  or  compensation 
payable  to  or  for  a  veteran  will  be  effec¬ 
tive  as  follows: 

(a)  Aid  and  attendance  (§  3.552) .  (1) 

Date  of  receipt  of  claim  or  date  entitle¬ 
ment  arose,  whichever  is  later.  (See 
also  §  3.400(b)  (2) .)  (2)  Date  of  de¬ 

parture  from  hospital,  institution,  or 
domiciliary. 

(b)  Dependents,  additional  compen¬ 
sation  for  (§  3.4(b)  (2) ) .  Commencing 
date  of  veteran’s  award  if  dependent 
shown  on  claim  and  evidence  is  received 
within  1  year  after  date  of  request.  (In¬ 
creases,  see  §  3.400(o) .) 

(c)  Divorce  of  veteran  and  wife.  (See 
§  3.501(d).) 

(d)  Institutional  awards  (§  3.852)  — 
(1)  Chief  officer  of  non-Veterans  Admin¬ 
istration  hospital  or  institution.  From 
first  day  of  month  in  which  award  is 
approved  or  day  following  date  of  last 
pasnnent  to  veteran,  whichever  is  later. 

Note:  If  apportionment  under  §§  3.452(c) 
and  3.454  is  in  order  or  payment  to  wife 
imder  §  3.850(a) ,  Personal  Funds  of  Patients 
account  will  not  be  set  up  but  difference 
withheld  for  dependents. 

(2)  Manager  of  a  Veterans  Adminis¬ 
tration  hospital  or  domiciliary.  From 
day  following  date  of  last  payment  to 
veteran  where  veteran  previously  re¬ 


ceived  payments.  On  initial  or  resumed 
pasonents  from  date  of  entitlement  to 
benefits  subject  to  any  amounts  payable 
to  or  withheld  for  apportionments  for 
dependents. 

(e)  Retirement  pay  (§  3.750) — (1) 
Election.  Date  of  entitlement  if  timely 
filed.  Subject  to  prior  pajmaents  of  re¬ 
tirement  pay. 

(2)  Waiver.  Day  following  date  of 
discontinuance  or  reduction  of  retire¬ 
ment  pay. 

(3)  Reelection.  Day  the  reelection  is 
received  by  the  Veterans  Administration. 

(f)  Service  pension  (§  3.3(b)).  Date 
of  receipt  of  claim  for  benefit  to  which 
entitled. 

(g)  Tuberculosis,  special  compensa¬ 
tion  for  arrested.  As  of  the  date  the 
graduated  evaluation  of  the  disability  or 
compensation  for  that  degree  of  disable¬ 
ment  combined  with  other  service-con¬ 
nected  disabilities  would  provide  com¬ 
pensation  payable  at  a  rate  less  than  $67 
(or  $54) .  (This  special  compensation  is 
not  payable  in  addition  to  any  other 
amount  of  compensation  but  is  a  mini¬ 
mum  statutory  rate.) 

§  3.402  Widows. 

Awards  of  pension,  compensation,  or 
dependency  and  indemnity  compensation 
to  or  for  a  widow  will  be  effective  as 
follows: 

(a)  Additional  allowance  of  depend¬ 
ency  and  indemnity  compensation  for 
children  (§  3.5(a)  (3) ) .  Commencing 
date  of  widow’s  award.  (See  §  3.400(c) .) 

(b)  Legal  widow  entitled.  Day  follow¬ 
ing  date  of  last  pasmient  on  award  to 
another  woman  as  widow.  (See  §  3.657.) 

(c)  Void  remarriage  of  widow  (§  3.55) . 
Date  the  claimant  ceased  to  cohabit  with 
the  other  party  to  the  void  marriage  or 
date  Veterans  Administration  receives 
the  evidence  showing  that  the  marriage 
was  void,  whichever  is  later.  For  the 
purpose  of  this  paragraph  the  evidence 
need  not  be  a  court  decree. 

§  3.403  Children. 

Awards  of  pension,  compensation,  or 
dependency  and  indemnity  compensation 
to  or  for  a  child,  or  to  or  for  a  veteran  or 
widow  on  behalf  of  such  child,  will  be 
effective  as  follows: 

(a)  Helplessness  (§  3.57(a)  (3)) .  In 
original  claims,  date  fixed  by  §§  3.400(b) 
and  3.401  (b) .  In  claims  for  continuation 
of  payments,  18th  birthday  if  helpless¬ 
ness  is  claimed  prior  to  or  within  1  year 
after  that  date;  otherwise  from  date  of 
receipt  of  claim. 

(b)  Majority  (§  3.854).  Direct  pay¬ 
ment  to  child  if  competent,  from  date  of 
majority. 

(c)  Posthumous  child.  Date  of  child’s 
birth  if  notice  of  the  expected  or  actual 
birth,  meeting  the  requirements  of  an 
informal  claim,  is  received  within  1  year 
after  the  veteran’s  death;  otherwise  date 
of  claim. 

(d)  School  attendance.  (See  §  3.667.) 

(e)  Servicemen's  indemnity  or  de¬ 
pendency  and  indemnity  compensation — 
(1)  Servicemen's  indemnity  greater.  Due 
date  of  the  installment  next  following 
the  death  of  the  former  beneficiary. 

(2)  Dependency  and  indemnity  com¬ 
pensation  greater.  Date  the  monthly 


rate  of  dependency  and  indemnity  com 
pensation  becomes  greater  than  montSv 
installment  of  servicemen’s  indemnity 

Apportion  m  ents 
§  3.450  General. 

(a)  (1)  All  or  any  part  of  the  pension 
compensation,  or  emergency  ofiBcers'  re’ 
tirement  pay  payable  on  account  of  any 
veteran  may  be  apportioned.  ^ 

(1)  On  behalf  of  his  wife,  children  or 
dependent  parents  if  the  veteran  is  being 
furnished  hospital  treatment,  institu¬ 
tional,  or  domiciliary  care  by  the  United 
States,  or  any  political  subdivision 
thereof. 

(ii)  If  the  veteran  by  reason  of 
estrangement  is  not  living  with  his  wife 
or  if  his  children  are  not  in  his  custody’ 

(2)  Where  any  of  the  children  of  a  de¬ 
ceased  veteran  are  not  in  the  custody  of 
the  veteran’s  widow,  the  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation  otherwise  payable  to  the 
widow  may  be  apportioned.  (38  U.SC 
3107) 

(b)  Except  as  provided  in  §  3.458(f), 
no  apportionment  of  disability  or  death 
benefits  will  be  made  or  changed  solely 
because  a  child  has  entered  active  duty 
with  the  air,  military,  or  naval  services 
of  the  United  States. 

(c)  No  apportionment  will  be  made 
where  the  veteran,  the  veteran’s  wife 
(when  paid  “as  wife”) ,  widow,  or  fiduci¬ 
ary  is  providing  for  dependents.  The  ad¬ 
ditional  benefits  for  such  dependents  will 
be  paid  to  the  veteran,  wife,  widow,  or 
fiduciary. 

(d)  amounts  payable  for  children 
will  be  equally  divided  among  the 
children. 

(e)  The  amount  payable  for  any  child 
or  children  in  the  veteran’s,  wife’s,  or  a 
widow’s  custody  will  be  added  to  the  vet¬ 
eran’s,  wife’s,  or  widow’s  share. 

(f)  Prior  to  release  of  any  amounts  the 
relationship  of  the  claimant  and  the  de¬ 
pendency  of  a  parent  will  be  fully  de¬ 
veloped,  and  the  necessary  evidence 
secured. 

(g)  Where  the  widow  is  entitled  to  a 
higher  rate  of  pension  by  reason  of  at¬ 
tained  age  or  by  reason  of  having  been 
the  wife  of  the  veteran  during  service, 
the  additional  amount  will  be  added  to 
her  share. 

(h)  “Custody”  means  actual  or  con¬ 
structive  custody. 

§  3.451  Special  apportionments. 

Without  regard  to  any  other  provision 
regarding  apportionment  where  undue 
hardship  is  shown  to  exist,  pension,  com¬ 
pensation,  emergency  officers’  retirement 
pay,  or  dependency  and  indemnity  com¬ 
pensation  may  be  specially  apportioned 
between  the  veteran  and  his  dependents 
or  the  widow  and  her  children  on  the 
basis  of  the  facts  in  the  individual  case 
as  long  as  it  does  not  cause  undue  hard¬ 
ship  to  the  other  persons  in  interest,  ex¬ 
cept  as  to  those  cases  covered  by  §  3.458 
(c)  and  (d). 

§  3.452  Veteran’s  benefits  apportion- 
able. 

Veteran’s  benefits  may  be  apportion^: 

(a)  If  the  veteran  is  not  living  with 
his  wife  by  reason  of  estrangement  or  his 
children  are  not  in  his  custody. 


ffidaUf  February  24,  1961 

(b)  Pending  the  appointment  of  a 
euardian  or  other  fiduciary. 

(c)  Where  a  veteran  entitled  to  com- 
oensation  is  incompetent  and  an  insti¬ 
tutional  award  is  in  order,  and  where 
no  fiduciary  has  been  appointed  or  rec- 
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Monthly  her  account  as  additional  compensation 
Two  de^ndrat  parents  but  no  wife  be  authorized.  If  there  are  any 

be  dlvld^  e^ally  betwe^^ them)  _  $56. 65  children  not  in  the  vetera^  custody  a 
^  ^  '  regular  apportionment  will  be  made  until 

_  _  (b)  Any  increase  due  the  veteran  be-  such  time  as  the  wife  requests  her  share 

no  ^fiduciary  has  been  appointed  or  rec-  cause  of  his  being  in  receipt  of  pension  be  paid.  In  this  event  the  award  will  be 
ognized  and  there  is  pending  action  on  for  10  continuous  years,  attainment  of  reapportioned.  If  the  wife’s  whereabouts 
a  special  apportionment  under  §  3.451,  age  65,  or  the  additional  amount  for  aid  is  imknown  for  more  1  year  or  more  than 
none  of  the  increases  for  dependents  and  attendance  will  be  added  to  the  i  year  has  passed  since  she  indicated  in 
will  be  included  in  the  institutional  amounts  allowed  the  dependents.  Any  writing  that  she  did  not  desire  an  ap- 
award.  The  basic  rate  of  compensa-  sum  unawarded  will  be  paid  as  an  in-  portioned  share  or  more  than  1  year 
tion  will  be  apportioned;  any  additional  stitutional  award  to  the  manager  of  a  elapsed  from  the  date  of  correspondence 
amount  payable  for  the  dependent  will  Veterans  Administration  hospital  or  addressed  to  the  wife  which  was  not 
be  added  to  the  dependent’s  apportioned  chief  ofiScer  of  a  non-Veterans  Adminis-  returned  unclaimed,  any  award  to  her 
share  of  the  basic  amount.  When  the  tration  institution  for  use  of  the  veteran,  including  any  additional  amounts  pay- 
veteran  is  discharged  from  the  institu-  g  3  453  Veteran’s  benefits  not  appor-  »»  additional  compensation  will  be 

tion  the  award  will  be  adjusted  as  a  tionable.  authorized  from  the  date  of  receipt  of 

regular  apportionment.  The  appor-  ,  1.  i.  claim.  If  the  wife  files  a  claim  within 

tionment  will  not  be  changed  during  a  ®  benefits  will  not  be  ap-  1-year  period,  she  may  be  paid  ret- 

trial  visit  or  temporary  absence  even  PortioMd:  '  v.,  *  roactively  the  difference  between  the 

if  more  than  30  days.  VHiere  the  amount  payable  to  the  amount  paid  and  the  total  amount  pay- 

id)  Where  a  veteran  with  wife,  child,  disabled  person  does  not  exceed  the  jjy  reason  of  including  her  in  the 

or  dependent  parent  is  entitled  to  pen-  amount  payable  for  a  20  percent  service-  award, 
sion.  and  is  incompetent  and  receiving  connected  disability,  except  those  cases  „  _  ^  . 

tasStutional  care  by  the  United  States  covered  in  §  3.451.  §  3.459  Death  compensation, 

or  a  political  subdivision  thereof,  his  Where  disability  pension  is  the  (a)  Death  compensation  will  be  ap- 

pension  unless  paid  to  the  wife  (“as  benefit,  except  those  cases  covered  in  portioned  if  the  child  or  children  of  the 
wife’’)  for  the  use  of  the  veteran  and  §§  3.454  and  3.451.  deceased  veteran  are  not  in  the  custody 

his  dependents  will  be  apportioned  if  ^c)  Where  the  wife  of  the  disabled  of  the  widow. 

otherwise  in  order.  person  has  been  found  guilty  of  conjugal  (h)  on  and  after  October  1,  1954,  the 

(e)  Where  the  disabled  person  or  his  ii^delity  by  a  court  having  proper  juris-  widow  may  not  be  paid  less  than  $65 
guardian  neglects  or  refuses  to  contrib-  diction,  except  the  additional  amounts  monthly  in  wartime  cases  or  $52  monthly 
ute  to  the  support  of  the  parent  in  an  payable  for  such  dependent.  in  peacetime  cases, 

amount  equal  to  that  which  is  payable  <d)  For  the  purported  or  legal  wife  .  „  .  ^  _  . 

on  the  parent’s  behalf,  such  additional  of  the  veteran  if  it  has  been  determined  §  Death  pension, 

compensation  will  be  paid  to  the  parent,  that  she  has  lived  with  another  man  in  (a)  Civil  and  Indian  wars;  on  and 

^  the  reputed  relationship  of  husband  and  after  July  1.1958. 

institutional  awards.  wUe.  ^  ^  payment  ^  . ^ 

in£lC16  I/O  tilG  VGbGrd>Il  £tS  btlOUSh  tilGrG  Ollilci  23  84 

§  3.453  Veteran’s  compensation  or  serv.  were  no  wife.  No  apportionment  to  the  Each  additloi^”  child”” ”11” 8. 13 
ice  pension  or  retirement  pay.  Wife  will  thereafter  be  made  unless  there  . 

Apportionments  will  be  as  follows:  g^tra^lment  afi^Julyl!l958!^^^^ 

~~~  I~  r~  (e)  Where  the  child  of  the  disabled  Widow . . . . $44.61 

Portion  tor  wife  for  Pcrson  has  been  legally  adopted  by  an-  Child - - - 

for  where  children  other  person,  except  the  additional  com-  Each  additional  child - —  8. 13 

ISSn*^  aStahTr  cSody  Pensation  payable  for  the  child.  (c)  World  War  I  or  later  wartime  serv- 

custody  of  wife  or  (f)  Where  a  child  enters  the  active  fee.  On  and  after  October  1,  1954,  the 
veteran  military,  air,  or  naval  service,  any  addi-  widow  may  not  be  paid  less  than  $37.80 
tional  amount  will  be  paid  to  the  veteran  monthly  if  there  is  widow  and  1  child 
unless  such  Child  is  included  in  an  exist-  or  $31.50  monthly  if  the  status  is  widow 

wife  and  1  child..::::  60  40  . Vm  ing  apportionment  to  an  estranged  wife,  and  more  than  1  child. 

wife  and  2  children...  55  45  »>25  No  adjustment  in  her  award  Will  be  made 

''^^u^en  ^  50  50  i  *  30  based  on  the  child’s  entry  into  service.  §.  3*461  Dependency  and  indemnity 

No  wife  but'i  child:::  80  .  20  (g)  Por  any  additional  amount  pay-  compensation. 

^  7n  1  an  s-bl©  because  of  loss  or  loss  of  use  of  an  (a)  Conditions  under  which  appor- 

NowifebutsoVmore'  . .  ’  .  extremity,  eye,  procreative  organ,  or  tionment  may  be  made.  Dependency 

.  ^  *  35  buttocks  or  any  amounts  payable  under  and  indemnity  compensation  will  be  ap- 

38  U.S.C.  314  (1)  through  (r)  or  their  portioned  where  there  is  a  widow  and 
peacetime  equivalent  in  excess  of  that  a  child  or  children  under  18  years  of  age 
payable  for  total  disability.  Only  the  and  the  child  or  children  are  not  in  the 
amount  payable  for  total  disability  will  custody  of  the  widow.  Except  where 
be  apportioned.  death  occurred  prior  to  January  1,  1957, 

(h)  For  the  wife,  child,  father,  or  dependency  and  indemnity  compensation 

mother  of  a  disabled  veteran,  who  is  will  not  be  apportioned  for  a  child  or 
determined  by  the  Veterans  Administra-  children  over  the  age  of  18  years, 
tion  to  have  been  guilty  of  mutiny,  ih) , Rates  payable.  (1)  The  share  for 
treason,  sabotage  or  rendering  assistance  each  of  the  children  under  18  years  of 
to  an  enemy  of  the  United  States  or  its  age,  including  those  in  the  widow’s  cus- 
allies.  tody  as  well  as  those  who  are  not  in  her 

(i)  When  the  whereabouts  of  an  es-  custody,  will  be  $35  per  month.  The 
tranged  wife  of  a  male  veteran  is  un-  share  for  the  widow  will  be  the  difference 
known  and  all  reasonable  efforts  to  lo-  between  the  children’s  shares  and  the 
cate  her  have  been  unsuccessful  or  who  total  amount  payable.  In  the  applica- 
states  in  writing  she  does  not  desire  an  tion  of  this  rule,  however,  the  widow’s 
apportioned  share,  or  fails  for  60  days  share  will  not  be  reduced  to  an  amount 
or  more  to  respond  to  correspondence  less  than  50  percent  of  that  to  which  she 
from  the  Veterans  Administration  in-  would  otherwise  be  entitled,  or  less  than 
forming  of  her  rights  and  such  corre-  $65,  whichever  is  greater, 
spondence  was  not  returned  unclaimed.  (2)  Where  an  additional  amount  is 
The  amount  that  would  be  payable  on  payable  under  38  U.S.C.  411(b),  the  ad- 


>  Equally  divided. 

•Percentage  tor  child  or  children  will  be  deducted 
from  percentage  tor  wife  and  children. 

§  3.454  Veteran’s  pension. 

Rates  of  apportionment  of  pension  for 
veteran  based  on  service  in  World  War 
I  or  later  war  period,  and  who  is  in¬ 
competent  and  without  legal  fiduciary 
and  is  maintained  in  an  institution  by 
the  United  States  or  any  political  sub¬ 
division  thereof,  will  be  as  follows: 

(a)  Where  there  is  (are) 

Monthly 

A  wife  but  no  child  or  where  all  chil¬ 
dren  are  in  her  custody;  Portion 

to  wife _ _ _ _ 856. 55 

A  child  but  no  wife:  Portion  for 

child -  45.75 


A  dependent  parent  but  no  wife  or 
child;  Portion  for  parent _ 


Portion 

Portion 

Portion 

for  wife 

for 

for 

where 

children 

disabled 

children 

not  in 

person 

are  in  her 

custody 

custody 

of  wife  or 

veteran 

Disabled  person  and— 

Percent 

Percent 

Percent 

wife  but  no  child.... 

70 

30 

Wife  and  1  child . 

60 

40 

•20 

Wife  and  2  children... 

55 

45 

••25 

Wife  and  3  or  more 

children . 

50 

50 

1*30 

No  wife  but  1  child... 

80 

20 

No  wife  but  2  chil- 

dren . 

70 

<30 

No  wife  but  3  or  more 

• 

children _ 

1  35 

1596 


RULES  AND  REGULATIONS 


ditional  allowance  will  be  equally  di¬ 
vided  between  the  children. 

(3)  Where  the  death  occurred  prior 
to  January  1,  1957,  and  the  widow  has 
elected  to  receive  dependency  and  in¬ 
demnity  compensation,  the  ^are  of  de¬ 
pendency  and  indemnity  compensation 
for  a  child  or  children  under  18  years  of 
age  will  be  whichever  is  the  greater: 

(i)  The  apportioned  share  computed 
under  subparagraphs  (1)  and  (2) ;  or 

(ii)  The  share  which  would  have  been 
payable  as  death  compensation  but  not 
in  excess  of  the  total  dependency  and 
indemnity  compensation. 

(4)  Where  the  death  occurred  prior  to 
January  1,  1957,  and  the  widow  has 
elected  to  receive  dependency  and  in¬ 
demnity  compensation  and  there  is  a 
child  or  children  over  the  age  of  18  years, 
the  amount  of  dependency  and  indem¬ 
nity  compensation  payable  to  or  for  such 
child  will  be  included  in  determining  the 
total  dependency  and  indemnity  com¬ 
pensation  payable.  The  share  of  de- 
pend^icy  and  indemnity  compensation 
for  such  child  will  be  whichever  is  the 
greater: 

(i)  The  rate  of  dependency  and  in¬ 
demnity  compensation  payable  for  a 
child  over  18;  or 

(ii)  The  share  which  would  have  been 
payable  as  death  compensation  subject 
to  the  limitation  that  the  total  payable 
in  the  case  will  not  exceed  the  total  de¬ 
pendency  and  indmnity  compensation 
which  is  authorized  for  a  widow,  or  a 
widow  and  more  than  one  child  tinder  18 
years  of  age  or  a  widow  and  a  child  who 
is  a  helpless  or  school  child. 

Reductions  and  Discontinuances 
§  3.500  General. 

The  effective  date  of  a  rating  which 
results  in  the  discontinuance  or  reduction 
of  an  award  will  be  in  accordance  with 
the  facts  found  except  as  provided  in 
S  3.105(e).  The  effective  date  of  dis¬ 
continuance  of  an  award  of  pension, 
compensation,  or  dependency  and  in¬ 
demnity  compensation  for  a  payee  or 
dependent  will  be  the  earliest  of  the 
dates  stated  in  these  paragraphs  unless 
otherwise  provided.  Where  an  award  Is 
reduced,  the  reduced  rate  will  be  effective 
the  day  following  the  day  of  discontinu¬ 
ance  of  the  greater  benefit. 

(a)  Except  as  otherwise  provided  (.38 
U.S.C.  3012(a) ) .  In  accordance  with  the 
facts  found. 

(b)  Rates  (38  U.S.C.  3012(b)).  Last 
day  of  month  in  which  reduction  or  dis¬ 
continuance  approved. 

(c)  Annual  income.  See  §  3.660. 

(d)  Apportionment  (§5  3.450, 3.501  (d) , 
and  3.503(b)).  Date  of  last  payment 
when  reason  for  apportionment  no 
longer  exists. 

(e)  Bureau  of  Employees’  Compensa¬ 
tion  (§  3.708).  End  of  month  following 
the  month  in  which  there  is  received 
from  Biireau  of  Employees’  Compensa¬ 
tion  notice  that  payee  has  elected  bene¬ 
fits  from  that  agency.  If  children  on 
rolls,  award  to  children  discontinued 
same  date  as  widow’s  award. 

(f)  Contested  claims  (ii  3.111(d)  and 
S.402 (b)).  Date  of  last  payment. 

(g)  Death  (38  UB.C.  3012  (O).  Date 
of  death. 


(h)  Dependency  of  parent  (§§  3.4  (a), 

(b)(2),  and  3.250  and  3.569).  Date  of 
last  payment  if  cessation  of  dependency 
is  timely  reported  in  accordance  with 
conditions  set  out  in  §§  3.253  and  3.660 
(a)(1),  otherwise  from  the  date  the  de¬ 
pendency  ceased. 

(i)  Election  of  Veterans  Administra¬ 
tion  benefits  (§§  3.701,  3.702).  Day  pre¬ 
ceding  beginning  date  of  award  under 
other  law. 

(j)  Foreign  residence  (38  U.S.C.  3108 
(a)).  See  §  3.653. 

(k)  Fraud  (38  U.S.C.  3012(c));  (§  3.- 
901).  Beginning  date  of  award  or  day 
preceding  date  of  fraudulent  act,  which¬ 
ever  is  later. 

(l)  Guardian,  marriage  of  (§  3.856). 
Date  of  last  payment  (pending  receipt  of 
information  as  to  change  of  name) . 

(m)  Incompetency  a  3.855).  Date  of 
last  payment. 

(n)  Marriage  (or  remarriage)  (38 

U.S.C.  3012(c)):  a  3.50(b)).  (1)  Day 

before  marriage.  (2)  Ostensible  mar¬ 
riage:  Day  preceding  date  of  ostensible 
marriage  or  date  of  last  pasnnent,  which¬ 
ever  is  later.  Where  additional  benefits 
are  payable  for  periods  before  the  date 
of  ostensible  marriage,  any  amounts  paid 
for  periods  after  that  date  will  be  re¬ 
couped  from  such  additional  payment. 

(o)  Penal  institutions.  See  §  3.666. 

(p)  Philippines  (38  U.S.C.  107(a) 
(3));  (§  3.8).  (1)  February  17,  1946,  on 
awards  of  pension;  reduced  from  dollars 
to  pesos  effective  February  17,  1946,  on 
awards  of  compensation.  (2)  Date  of 
last  payment  when  recognition  of  service 
withdrawn. 

(q)  Renouncement  (i  3.106).  Date  of 
last  pasmient. 

(r)  Service  connection  (i  3.105) .  Last 
day  of  month  in  which  reduction  or  dis¬ 
continuance  approved.  Applies  to  change 
from  wartime  to  peacetime,  reduced 
evaluation,  and  severance  of  service 
connection. 

(s)  Servicemen’s  indemnity  (§§  3.705, 

3.706).  (1)  Payee  awarded  dependency 

and  indemnity  compensation.  Service¬ 
men’s  indemnity  discontinued  day  pre¬ 
ceding  due  date  of  installment  next  fol¬ 
lowing  beginning  date  of  award  of  de¬ 
pendency  and  indemnity  compensation. 

(2)  Payee  (child)  awarded  servicemen’s 
indemnity:  Dependency  and  indemnity 
compensation  discontinued  day  preced¬ 
ing  due  date  of  installment  of  service¬ 
men’s  indemnity  for  the  month  in  which 
the  monthly  installment  becomes  greater 
than  the  monthly  rate  of  dependency  and 
indemnity  compensation. 

(t)  Treasonable  acts  (38  U.S.C.  3504) ; 
(§  3.902) .  Date  of  decision  of  forfeiture, 
or  date  of  last  pasonent,  whichever  is 
earlier. 

(u)  Whereabouts  unknown  (§§3.158, 
3.458(t)).  Date  of  last  pasonent. 

§  3.501  Veterans. 

The  effective  date  of  discontinuance  of 
pension  or  compensation  to  or  for  a  vet¬ 
eran  will  be  the  earliest  of  the  dates 
stated  in  this  section.  Where  an  award 
is  reduced,  the  reduced  rate  will  be  pay¬ 
able  the  day  following  the  date  of  dis¬ 
continuance  of  the  greater' benefit. 

(a)  Active  service  pay  (i  3.700(a)). 
Day  preceding  entrance  on  active  duty. 
See  §  3.654. 


(b)  Aid  and  attendance  (§3555) 
Day  preceding  date  of  admission  to 
hospital. 

(c)  Disappearance  of  incompetent 

veteran.  See  §  3.656.  ^ 

(d)  Divorce.  (1)  In  apportioned  cases 

the  apportionment  of  basic  comp«n^ 
tion  will  be  discontinued  as  of  the  date 
of  last  pasmaent  whereas  the  apportioned 
share  of  the  additional  amount  payable 
because  of  the  wife  under  38  U.S.C.  315 
or  335  will  be  discontinued  to  the  veteran 
and  estranged  wife  as  of  the  day  preced¬ 
ing  the  date  of  divorce.  (2)  In  non- 
apportioned  cases  the  additional  amount 
payable  because  of  the  wife  under  38 
UB.C.  315  or  335  will  be  discontinued  as 
of  the  day  preceding  the  date  of  divorce 

(3)  In  penal  institution  cases,  as  of  the 
day  preceding  the  date  of  divorce. 

(e)  Employability  regained.  Last  day 
of  month  in  which  reduction  or  diion- 
tinuance  approved. 

(f)  Employment  questionnaire,  faUure 

to  return.  Reduce  award  to  the  amount 
payable  for  the  schedular  evaluation 
shown  in  the  current  rating  as  of  the 
day  following  the  date  of  last  paymait 

(g)  Evaluation  reduced.  Last  day 
month  in  which  reduction  or  discontin¬ 
uance  of  award  is  approved. 

(h)  Examination;  failure  to  report. 
See  §  3.655. 

(i)  Hospitalization. 

( 1 )  ( §  3.551  (b)) .  First  day  of  seventh 
calendar  month  following  admissimi  if 
veteran  without  dependents,  or  date  of 
last  payment  if  notice  is  not  timely 
received. 

(2)  (§  3.557).  Incompetent  hospital¬ 
ized  veteran,  without  dependents,  whose 
estate  equals  or  exceeds  $1,500:  Date  of 
admission  or  end  of  the  month  in  which 
any  Veterans  Administration  office  re¬ 
ceives  information  that  estate  equ£^  or 
exceeds  $1,500,  whichever  is  later. 

(j)  Institutional  award  and/or  to 
Personal  Funds  of  Patients  (§  3.852). 
Date  of  last  payment,  when  veteran  is 
discharged  from  hospital,  fiduciary  ap¬ 
pointed,  or  veteran  rated  competent. 

(k)  Lump-sum  readjustment  pay 
(§  3.700(a)  (2) ).  Beginning  date  of 
award. 

(l)  Retirement  pay  (§  3.750).  Last 
day  of  month  in  which  reduction  or  dis¬ 
continuance  is  approved. 

§  3.502  Widows. 

'The  effective  date  of  discontinuance  of 
pension,  compensation,  or  dependency 
and  indemnity  compensation  to  or  for  a 
widow  will  be  the  earliest  of  the  dates 
stated  in  this  section.  Where  an  award 
is  reduced,  the  reduced  rate  will  be  pay¬ 
able  the  day  following  the  date  of  dis¬ 
continuance  of  the  greater  benefit. 

(a)  Additional  allowance  of  depend¬ 
ency'  and  indemnity  compensation  for 
children  (13.5(a)(3)).  (1)  Day  pre¬ 

ceding  child’s  marriage  or  18th  birthday, 
whichever  is  earlier.  Ostensible  mar¬ 
riage:  Day  preceding  child’s  purported 
marriage  or  date  of  last  payment,  which¬ 
ever  is  later.  (2)  Last  day  of  month 
in  which  reduction  or  discontinuance 
approved,  when  allowance  is  reduced  or 
discontinued  because  of  increase  in  Old 
Age  and  Survivor’s  Insurance.  (3)  See 
§  3.667 ;  school  attendance. 
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(b)  Basic  pay:  dependency  and  in-- 

demnity  compensation  i38  U.S.C.  411 

(a)).  month  in  which  re¬ 

duction  approved,  when  rate  is  reduced 
because  of  new  certification  of  basic  pay. 

(c)  Legal  widow  entitled.  Date  of 
last  payment  on  award  to  another 
woman  as  widow.  See  §  3.657. 

§  3.503  Children. 

The  effective  date  of  discontinuance  of 
pension,  compensation,  or  dependency 
and  indemnity  compensation  to  or  for  a 
child,  or  to  or  for  a  veteran  or  widow  on 
behalf  of  such  child,  will  be  the  earliest 
of  the  dates  stated  in  this  section. 
Where  an  award  is  reduced,  the  reduced 
rate  will  be  payable  the  day  following 
the  date  of  discontinuance  of  the  greater 
benefit. 

(a)  Age  18  (or  21)  (38  U.S.C.  3012  (c)): 
(§3.57).  Day  before  18th  (or  21st) 
birthday. 

(b)  Enters  service  (§§  3.450(b),  3.458 
(/)).  Date  of  last  payment  of  appor¬ 
tioned  disability  benefits  for  child  not  in 
custody  of  estranged  wife.  Full  rate  pay¬ 
able  to  veteran.  Otherwise  no  change  in 
payments. 

(c)  Helplessness  (%  3.950).  Date  of 
last  payment  when  helplessness  has 
ceased  or  date  of  marriage,  whichever  is 
earlier. 

(d)  Marriage.  Day  preceding  date  of 
marriage.  Ostensible  marriage :  Day 
preceding  date  of  purpoited  marriage  or 
date  of  last  payment,  whichever  is 
later. 

(e)  School  attendance.  See  §  3.667. 

(f )  Stepchild  no  longer  member  of  vet¬ 
eran’s  household  (§3.57) .  Last  day  child 
was  a  member  of  household. 

(g)  Two  parent  cases  (§  3.703).  Day 
preceding  beginning  date  of  award  based 
on  service  of  the  other  parent. 

(h)  War  orphans’  educational  assist¬ 
ance  (§3.807) .  Day  preceding  beginning 
date  of  educational  assistance  allowance. 

(i)  Widow  becomes  entitled.  Date  of 
last  payment.  See  §3.657. 

Hospitalization  Adjustments 

§  3.551  Reduction  because  of  hospitali¬ 
zation. 

(a)  ITie  term  “hospitalized”  in  §§  3.551 
through  3.559  means : 

(1)  Hospital  treatment  in  a  Veterans 
Administration  hospital  or  in  any  hospi¬ 
tal  at  Veterans  Administration  expense. 

(2)  Institutional  or  domiciliary  care 
in  a  Veterans  Administration  institution 
or  domiciliary  or  at  Veterans  Adminis¬ 
tration  expense. 

(b)  When  a  veteran  having  neither 
wife,  child,  nor  dependent  parent  is  hos¬ 
pitalized,  any  pension,  compensation  or 
retirement  pay  otherwise  payable  will 
continue  without  reduction  until  the  first 
day  of  the  seventh  month  following  the 
month  of  admission  for  treatment  or 
care,  except  for  additional  pension  or 
increased  compensation  in  §  3.552  and 
incmnpetents  in  §  3.557. 

(1)  The  provisions  of  this  paragraph 
apply  to  initial  periods  of  hospitalization 
and  to  readmissions  following  an  ap¬ 
proved  discharge  from  a  prior  period  of 
hospitalization. 

(2)  Where  any  veteran  is  readmitted 
after  a  release  against  medical  advise  or 


as  result  of  disciplinary  action  and  6 
months  or  more  have  elapsed  from  the 
date  of  his  original  admission  his  award 
wiU  be  reduced  as  of  the  date  of  re¬ 
admission.  If  less  than  6  months  have 
elapsed  from  date  of  his  original  admis¬ 
sion  reduction  will  not  be  prior  to  the 
first  day  of  the  seventh  calendar  month 
following  the  month  of  his  original  ad¬ 
mission,  exclusive  of  furloughs. 

(c)  If  a  veteran  is  hospitalized  for 
Hansen’s  disease  or  if  treatment  or  care 
extends  beyond  the  period  stated  in  par¬ 
agraph  (b)  of  this  section  and  the  pen¬ 
sion,  compensation,  or  retirement  pay  is 
$30  monthly  or  less  than  payments  will 
continue  without  reduction.  If  greater 
than  $30  per  month  the  award  wiU  be 
adjusted  to  50  percent  of  the  amount 
otherwise  payable  or  $30  monthly, 
whichever  is  the  greater.  Payment  of 
the  amount  withheld  may  be  made  as 
provided  in  §  3.556. 

(d)  Any  veteran  subject  to  the  pro¬ 
visions  of  paragraph  (b)  or  (c)  of  this 
section  will  be  considered  to  be  single 
and  without  dependents  in  the  absence 
of  satisfactory  proof  to  the  contrary.  In 
those  instances  where  the  proof  of  de¬ 
pendents  is  not  of  record  statements  on 
forms  such  as  VA  Form  VB  8-404,  or 
others,  will  be  considered  a  prima  facie 
showing.  The  veteran  will  be  informed 
of  the  necessary  additional  evidence  and 
if  it  is  not  received  within  60  days  from 
the  date  of  request,  his  award  will  be 
reduced  on  the  basis  of  no  dependents. 
If  satisfactory  evidence  to  show  that  the 
veteran  has  a  wife,  child  or  dependent 
parent  is  received  within  1  year  from  the 
date  of  request  for  evidence  the  full  rate 
may  be  authorized  from  the  date  of 
reduction. 

Cross  References:  Time  limits.  See 
§  3.109. 

Reductions  and  discontinuances;  general. 
See  §  3.500. 

Incompetents;  hospitalized.  See  §  3.557. 

Incompetents;  restunptlon.  See  §  3.558. 

Release  from  hospital.  See  S  3.668. 

§  3.552  Adjustment  of  allowance  for 
regular  aid  and  attendance. 

(a)  The  additional  aid  and  attend¬ 
ance  allowance  authorized  by  38  U.S.C. 
314(r)  is  not  payable  for  any  period 
when  the  veteran  is  hospitalized  at  Gov¬ 
ernment  expense. 

(b)  Except  as  provided  in  subpara¬ 
graph  (1)  of  this  paragraph,  when  a 
veteran  is  hospitalized,  additional  pen¬ 
sion  or  increased  compensation  for  regu¬ 
lar  aid  and  attendance  is  not  payable. 

(1)  'The  allowance  for  regular  aid  and 
attendance  will  be  continued  during  pe¬ 
riods  of  hospitalization  where  the  dis¬ 
ability  is  paraplegia  involving  paralysis 
of  both  lower  extremities  together  with 
loss  of  anal  and  bladder  sphincter  con¬ 
trol,  or  Hansen’s  disease.  In  addition  in 
pension  cases  only,  the  increased  pension 
will  be  continued  where  the  pensionable 
disability  is  blindness  (visual  acuity  5/200 
or  less)  or  concentric  contraction  of  vis¬ 
ual  field  to  5  degrees  or  less. 

(2)  'The  award  payable  in  paragraph 
(b)  of  this  section  is  subject  to  §  3.551 
except  where  the  disabling  condition  is 
Hansen’s  disease. 


(c)  Reduction  will  not  be  made  where 
the  s£une  monthly  rate  of  compensation 
would  be  payable  without  consideration 
of  need  for  regular  aid  and  attendance. 
This  can  only  be  determined  after  care¬ 
ful  review  of  the  current  maximum  en¬ 
titlement  without  regard  to  any  amount 
for  aid  and  attendance. 

(d)  Where  entitlement  by  reason  of 
need  for  regular  aid  and  attendance  is 
the  basis  of  the  monthly  rate  under  38 
U.S.C.  314(1)  or  the  peacetime  rate  the 
award  will  be  reduced  by  the  amount  of 
$84  monthly  in  wartime  cases  and  in  the 
amount  $67  monthly  in  peacetime  cases. 

(e)  Where  pension  is  payable  at  the 
aid  and  attendance  rate  reduction  will 
be  to  the  appropriate  basic  rate  except 
for  cases  in  paragraph  (b)  of  this  sec¬ 
tion. 

(f)  Where  entitlement  to  the  rate  in 
38  U.S.C.  314(0)  or  its  peacetime  equiva¬ 
lent  is  based  in  part  on  need  for  regular 
aid  and  attendance  reduction  because  of 
being  hospitalized  will  be  to  the  rate 
payable  for  the  other  conditions  shown. 

(g)  Where  a  veteran  entitled  to  one  of 
the  rates  under  38  U.S.C  314  (1),  (m), 
or  (n)  or  their  corresponding  peacetime 
equivalent  by  reason  of  anatomical  losses 
or  losses  of  use  of  extremities,  blindness 
(visual  acuity  5/200  or  less  or  light  per¬ 
ception  only)  or  anatomical  loss  of  both 
eyes  is  being  paid  compensation  of  $450 
or  $360  because  of  entitlement  to  another 
rate  under  section  314(1)  on  accoimt  of 
need  for  aid  and  attendance  his  compen¬ 
sation  will  be  reduced  while  hospitalized 
to  the  following: 

(1)  If  entitlement  is  under  section 
314(1)  and  in  addition  there  is  need  for 
regular  aid  and  attendance  for  another 
disability,  the  award  during  hospitaliza¬ 
tion  will  be  $359  (or  $287)  since  the  dis¬ 
ability  requiring  aid  and  attendance  is 
100  percent  disabling  (38  U.S.C.  314(p) ) . 

(2)  If  entitlement  is  under  section 
314(m),  $401  (or  $321). 

(3)  If  entitlement  is  under  section 
314(n),  $450  (or  $360)  would  be  con¬ 
tinued;  since  the  disability  previously 
causing  the  need  for  regular  aid  and  at¬ 
tendance  would  then  be  totally  disabling 
entitling  him  to  the  maximum  rate  un¬ 
der  38  U.S.C.  314(p). 

(h)  If,  because  of  blindness,  a  veteran 
requires  regular  aid  and  attendance,  but 
has  better  vision  than  “light  perception 
only”  his  award  under  38  U.S.C.  314(m) 
($359  or  $287)  will  be  reduced  while  hos¬ 
pitalized  to  the  rate  payable  under  38 
U.S.C.  314(1)  ($309  or  $247).  Consider¬ 
ation  should  then  be  given  to  the  pay¬ 
ment  of  any  additional  amounts  under 
38  U.S.C.  314(k)  ($47  or  $38)  which 
might  have  previously  been  barred  by 
the  statutory  ceilings  on  the  total 
amount  of  compensation  payable. 
($450  or  $360.) 

(i)  If  the  disability  meets  the  require¬ 
ments  of  38  U.S.C.  314(1)  the  intermedi¬ 
ate  or  next  higher  rate  may  be  assigned 
for  disability  independently  ratable  at 
50  percent  or  100  percent.  An  award 
based  on  such  entitlement  will  be  re¬ 
duced  to  the  amount  payable  for  100 
percent  disability  when  the  veteran  is 
hospitalized.  This  is .  exclusive  of  the 
amounts  payable  under  38  n.S.C.  314  (k) 
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or  38  U.S.C.  315  or  335.  The  rate  pay¬ 
able  will  be  reduced  from  $359  or  $334 
(or  $287-$267)  to  $225  (or  $180) . 

(j)  Reductions  under  this  section  be¬ 
cause  veteran  is  hospitalized  will  be 
from  date  of  admission. 

(k)  Any  pension  or  compensation 
which  is  payable  is  subject  to  the  con¬ 
ditions  in  §§  3.551  and  3.557  while  hos¬ 
pitalized. 

§  3.556  Adjustment  on  discharge  or  re¬ 
lease. 

(a)  If  after  reduction  under  §  3.551(b) 
the  veteran  is  given  an  approved  dis¬ 
charge  or  release  from  treatment  or  care 
by  certification  of  the  chief  officer  of  the 
hospital,  Institution,  or  domiciliary  or 
his  official  designee,  the  award  to  or  on 
behalf  of  the  veteran  will  be  adjusted  on 
the  basis  of  the  most  recent  rating,  sub¬ 
ject  to  prior  payments  and  will  include 
amounts  withheld  under  §  3.551(b).  A 
disciplinary  discharge  granted  in  lieu  of 
an  enforced  furlough  is  not  an  approved 
discharge  for  the  -purpose  of  this 
paragraph. 

(b)  When  reduction  has  been  accom¬ 
plished  under  §  3.551(b)  in  the  case  of  an 
incompetent  veteran,  pasmient  of  the 
amount  withheld  as  well  as  any  amount 
not  paid  on  accoimt  of  the  $1,500  limita¬ 
tion  (see  §  3.557)  will  be  awarded  6 
months  following  the  finding  of  compe¬ 
tency,  or  removal  of  legal  disability, 
whichever  is  later,  if  still  in  effect  at  the 
time  the  award  is  approved. 

(c)  If  a  competent  veteran  leaves 
against  medical  advice,  or  is  released  as 
result  of  disciplinary  action,  the  with¬ 
held  amount  will  be  awarded  6  months 
after  termination  of  hospitalization  or 
domiciliary  care  unless  notice  is  received 
that  the  prior  release  has  been  changed 
to  an  {^proved  or  a  maximum  benefits 
discharge. 

(d)  A  temporary  absence  of  less  than 
30  days  including  day  of  departure  will 
not  require  adjustment  of  award.  Tem¬ 
porary  absence  includes  furlough,  trial 
visit,  or  similar  absence  prior  to  a  dis¬ 
charge.  Where  a  veteran  has  received 
an  approved  release  or  a  maximum  bene¬ 
fits  discharge,  readmission  the  next  day 
in  the  same  or  any  other  Veterans  Ad¬ 
ministration  institution  begins  a  new 
period  under  13.551(b),  except  where 
such  release  is  for  the  purpose  of  read¬ 
mission  to  another  Veterans  Administra¬ 
tion  institution. 

(e)  Adjustment  for  additional  pension 
or  increased  compensation  for  regular 
aid  and  attendance  for  periods  of  ab¬ 
sence  of  less  than  30  days  will  not  be 
made  until  after  discharge  from  hospi¬ 
talization.  If  leave,  furlough,  or  trial 
visit  is  for  30  days  or  more,  the  award 
will  be  adjusted  under  the  last  valid 
rating  as  of  the  day  of  departure  on 
leave,  furlough,  or  trial  visit.  When  the 
veteran  returns  from  leave,  furlough,  or 
trial  visit  of  30  days  or  more  the  award 
will  be  reduced  under  §  3.551(c)  as  of 
date  of  his  return.  If  he  is  discharged 
from  such  temporary  absence  the  award 
will  be  adjusted  to  comply  with 
S  3.556(a). 

Cboss  Befeeenczs:  Accrued;  lump  sums. 
See  §  3.1001. 

Belease  from  hospital.  See  S  3.668. 


§  3.557  Incompetents;  estate  over  $1,- 
500  and  hospitalized. 

(a)  Where  a  veteran  having  neither 
wife,  child,  nor  dependent  parent  is  being 
hospitalized  by  the  Veterans  Administra¬ 
tion  and  is  rated  incompetent  by  the 
Veterans  Administration  by  reason  of 
mental  illness,  the  pension,  compensa¬ 
tion,  or  retirement  pay  of  such  veteran 
will  be  subject  to  reductions  as  provided 
in  §  3.551. 

(b)  If  the  evidence  establishes  that 
the  estate  of  a  veteran  receiving  pension, 
compensation,  or  emergency  officers’  re¬ 
tirement  pay  derived  from  all  sources 
equals  or  exceeds  $1,500,  further  pay¬ 
ments  of  such  benefit  will  not  be  made 
until  the  estate  is  reduced  to  $500.  Pay¬ 
ment  of  benefits  may  not  be  authorized 
for  any  period  after  the  last  of  the  month 
in  which  evidence  is  received  showing 
the  estate  equals  or  exceeds  $1,500. 

(c)  Computation  of  the  $1,500  or  $500 
amounts  will  include  but  is  not  restricted 
to: 

(1)  Any  money  still  in  an  old  “Funds 
Due  Incompetent  Beneficiaries”  account; 
or 

(2)  A  current  “Personal  Funds  of 
Patient”  accoimt;  or 

(3)  On  deposit  with  the  chief  officer 
of  the  institution;  or 

(4)  In  the  hands  of  any  fiduciary. 
Amounts  withheld  under  §  3.551(b)  will 
not  be  included. 

(d)  For  the  purpose  of  this  section 
“Date  of  Receipt  of  Evidence”  that  the 
estate  is  $1,500  or  more,  or  is  reduced  to 
$500,  means  the  first  date  it  was  received 
in  any  office  of  the  Veterans  Administra¬ 
tion. 

Cross  References:  Amounts  withheld  or 
not  paid  Incompetent  veteran.  See  §  3.1007. 

Reductions  and  discontinuances;  general. 
See  §  3.500. 

§  3.558  Resumption;  incompetents  $1,- 
500  estate  cases. 

(a)  Where  payment  has  been  discon¬ 
tinued  by  reason  of  §  3.557(b),  it  will 
not  be  resumed  until  proper  notice  has 
been  received  showing  the  estate  is  re¬ 
duced  to  $500  or  less.  Payments  will  not 
be  made  for  any  period  prior  to  the  first 
day  of  the  month  in  which  the  notice'  is 
receive. 

(b)  If  the  disabled  person  is  dis¬ 
charged  or  released  from  hospital  care 
before  the  estate  is  reduced  to  $500,  or 
it  has  been  determined  he  has  a  depend¬ 
ent,  or  he  is  rated  competent  and  not 
under  legal  disability,  the  award  will  be 
reopened  on  the  basis  of  the  facts  found 
to  exist. 

Cross  Reference:  Release  fr(Mn  hospital. 
See  §  3.668. 

§  3.559  Resumption;  $1,500  cases  where 
estate  includes  chose  in  action. 

(a)  Where  payments  have  been  dis¬ 
continued  because  of  hospitalization  and 
there  exists  only  a  claim  against  a  de¬ 
funct  bank,  or  other  institution,  or  the 
entire  estate  is  the  subject  of  litigation, 
or  consists  of  investments  of  undeter¬ 
mined  value,  and  there  is  no  income  to 
provide  for  clothing  and  other  needs  and 
comforts  for  the  veteran,  the  Chief  At¬ 
torney  may  consider  the  guardian’s 
statement  setting  forth  the  facts  and 


estimating  what  the  said  claim  or  choj» 
in  action  would  sell  for  in  the  open  mw 
ket.  If  the  Chief  Attorney  is  satSS 
that  the  value  of  the  estate  does 
exceed  $500,  he  will  prepare  a  certificate 
to  that  effect.  Upon  receipt  of  this  cer 
tiflcation  by  the  Claims  activity,  payl 
ments  will,  if  otherwise  in  order,  be  aul 
thorized  effective  the  first  day’  of  the 
month  in  which  award  action  is  taken 

(b)  When  the  claim  is  settled  or  liti¬ 
gation  terminated  the  Chief  Attorney 
will  again  review  the  case  and,  if  the  es¬ 
tate  is  then  $1,500  or  more,  will  forward 
an  appropriate  certification  to  the  Claims 
activity. 

(c)  Special  cases  which  do  not  oane 
within  this  section  or  where  money  is 
urgently  needed  should  be  reported  to 
the  Office  of  the  Chief  Benefits  Director. 

Adjustments  and  Resumptions 
§  3.650  Rate  for  additional  dependent  ■ 

In  any  case  where  benefits  are  being 
paid  currently  and  claim  is  filed  by  or  for 
an  additional  dependent,  a  retroact^ 
adjustment  in  the  current  award  will 
be  made  except  when  an  overpayment 
will  result.  If  an  overpasmient  would 
result,  the  current  award  will  be  reduced 
as  of  the  first  of  the  month  (in  case  of 
a  payee  residing  in  the  Philippines,  the 
first  of  the  second  month)  following  the 
month  in  which  the  award  is  approved. 
The  rate  payable  prior  to  the  date  <rf 
reduction  to  or  for  such  additional  de¬ 
pendent  will  be  the  difference  between 
the  rate  being  paid  currently  and  the 
total  rate  payable  by  reason  of  including 
the  additional  dependent.  The  additional 
dependent  will  be  entitled  to  his  fuU 
share  as  of  the  first  of  the  month  (in 
case  of  a  payee  residing  in  the  Philip¬ 
pines,  the  first  of  the  second  month) 
following  the  month  in  which  the  award 
is  approved. 

§  3.651  Change  in  status  of  dependents. 

Except  as  otherwise  provided : 

(a)  A  payee  who  becomes  entitled  to 
pension,  compensation,  or  dependency 
and  indemnity  compensation  or  to  a 
greater  rate  because  payment  of  that 
benefit  to  another  payee  has  been  re¬ 
duced  or  discontinued  will  be  awarded 
ttie  benefit  or  increased  benefit  without 
the  filing  of  a  new  claim.  (See  §  3.152 

(c)  (1)  as  to  requirement  of  a  claim  for 
a  child  who  becomes  eligible  to  receive 
dependency  and  indemnity  compensation 
by  reason  of  termination  of  the  widow’* 
entitlement.) 

(b)  'The  commencement  or  adjust¬ 
ment  will  be  effective  the  day  following 
the  reduction  or  discontinuance  of  the 
award  to  the  other  payee  if  the  necessary 
evidence  is  received  in  the  Veterans  Ad¬ 
ministration  within  1  year  from  the  date 
of  request  therefor;  otherwise  from  the 
date  of  receipt  of  the  evidence. 

(c)  'The  rate  for  the  persons  entitled 
will  be  the  rate  that  would  have  been 
payable  if  they  had  been  the  only  origi¬ 
nal  persons  entitled. 

§  3.652  Determinations  of  domestic 

status  and  dependency. 

(a)  In  any  case  where  benefits  are 
being  paid  and  it  is  necessary  to  deter¬ 
mine  the  current  facts  regarding  the 
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veteran’s  marital  status,  custody  of  the  to  the  date  of  filing  a  new  claim.  (38  (f )  If  the  claim  was  abandoned,  bene- 
children,  or  dependency  of  the  parents,  U.S.C.  3109(b) )  fits  based  on  a  nonstatic  disability  may 

the  claimant  will  be  required  to  furnish  „  »  be  paid  from  the  date  of  receipt  of  the 

the  necessary  evidence.  If  the  evidence  ^  ^  veteran’s  statement  that  he  is  willing  to 

iVnot  received  within  a  reasonable  time,  (a)  Pensions,  compensation,  or  retire-  report  for  physical  examination  if  he 

nftvments  authorized  by  reason  of  that  ment  pay  will  be  discontinued  under  the  reports  for  such  examination  within  1 

HPMndent  will  be  discontinued  effective  circumstances  stated  in  §  3.700(a)  (1) 
of  last  payment.  the  day  preceding  reentrance  into  active 

°  (b)  If  th®  required  evidence  is  re-  duty  status.  If  the  exact  date  is  not 
ceived  within  1  year  from  the  date  of  re-  known,  payments  will  be  discontinued 
"est  payments  may  be  adjusted  or  re-  effective  date  of  last  payment  and  as  of 
^ed  if  otherwise  in  order  from  the  the  correct  date  when  the  date  of  re¬ 
date  of  reduction  or  discontinuance.  If  entrance  has  been  ascertained  from  the 
the  evidence  is  not  received  within  1  year  service  department, 
from  the  date  of  request  therefor,  the  (b)  Payments  may  be  resumed  the  day 
adjustment  or  resumption  will  not  be  following  release  •  from  active  duty  if 
^orized  prior  to  the  date  the  evidence  otherwise  in  order.  Prior  determinations 
is  received  in  the  Veterans  Administra-  of  service  connection  wiU  not  be  dis- 
^  turbed  except  as  provided  in  §  3.105. 

“  ■  .  Compensation  will  be  authorized  based 

§  3.653  Foreign  residence.  degree  of  .disability  found  to  exist 

(a)  General.  Pension,  compensation,  at  the  time  the  award  is  resumed.  Dis- 
or  dependency  and  indemnity  compen¬ 
sation  is  not  payable  to  an  alien  who  is 
located  in  the  territory  of  or  under  the 
control  of  an  enemy  of  the  United  States 
or  of  its  allies.  The  benefit  may,  how¬ 
ever,  be  paid  to  the  dependents  of  such 

alien,  but  not  in  excess  of  the  amount  for  that  disability  cannot  be  paid  unless 
which  would  be  payable  to  the  depend-  a  claim  therefor  is  filed, 
ent  if  the  alien  were  dead.  (38  U.S.C.  §  3  555  EaUure  to  report  for  physical 
3108) 

(b)  Retroactive  payments.  Except  as 
provided  in  paragraph  (c)  of  this  sec¬ 
tion,  any  amount  not  I>aid  to  an  alien 
under  this  section,  together  with  any 
amounts  placed  to  his  credit  in  the  spe¬ 
cial  deposit  accoimt  in  the  Treasury  or 
covered  into  the  Treasury  as  miscellane¬ 
ous  receipts  under  31  U.S.C.  123-128  will 
be  paid  to  him  on  the  filing  of  a  new 
claim.  Such  claim  should  be  supported 
with  evidence  that  he  has  not  been  guilty 
of  mutiny,  treason,  sabotage  or  rendering 
assistance  to  an  enemy,  as  provided  in 
S  3.903.  (38  U.S.C.  3109) 

(c)  “Iron  Curtain  Countries" — (1) 

Evidence  requests.  Requests  for  evi¬ 
dence  to  establish  either  basic  or  con¬ 
tinued  entitlement  will  not  be  made 
where  such  evidence  would  be  obtained 
from  foreign  countries  identified  as 
“Iron  Curtain  Countries’’  by  the  Ad¬ 
ministrator  on  the  basis  of  information 
supplied  by  the  Department  of  State. 

(2)  Resumptions.  Where  the  claim 
of  a  national  of  any  such  country  has 
been  disallowed  or  payments  discon¬ 
tinued  under  this  paragraph,  no  pay¬ 
ments  will  be  made  for  any  period  prior 
to  the  date  of  filing  a  new  claim. 

(3)  Countries  removed  from  “Iron 
Curtain"  list.  When  a  country  has  been 
removed  from  the  list  of  “Iron  Curtain 
Countries’’,  and  the  payee  is  otherwise 
entitled,  the  award  will  include  payments 
which  were  not  made  because  the  Vet¬ 
erans  Administration  was  prevented 
from  obtaining  evidence  of  the  continued 
existence  of  the  payee,  if  a  claim  is  filed 
^thin  1  year  from  the  date  of  this  sec¬ 
tion  or  1  year  from  the  date  the  country 
is  removed  from  the  “Iron  Curtain’’  list, 
whichever  is  the  later. 

(d)  Germany  and  Japan.  Where  pay¬ 
ments  were  discontinued  before  July  1, 

1954,  because  the  payee  was  a  citizen  or 

subject  of  Germany  or  Japan,  no  pay-  last  payment  through  the  day  preceding 
ments  will  be  made  for  any  period  prior  the  date  of  examination. 
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ability  will  be  evaluated  on  the  basis  of  following  the  date  of  last  payment  to 
all  facts.  Including  information  from  the  the  veteran.  The  total  amount  payable 
service  department  relating  to  the  most  will  be  the  lesser  of  these  amounts: 
recent  period  of  active  service.  If  a  dis-  ( 1 )  Service-connected  death  benefit, 
ability  is  incurred  or  aggravated  in  the  (2)  Amount  of  compensation  payable 
second  period  of  service,  compensation  to  the  veteran  at  the  time  of  disap¬ 
pearance. 

(b)  Where  a  veteran’s  whereabouts 
become  known  to  the  Veterans  Admin¬ 
istration  after  an  award  to  dependents 
has  been  made  as  provided  in  this  sec- 

(a)  When  a  veteran  without  adequate  tion,  the  award  to  the  dependents  will  be 
reason  fails  to  report  for  physical  exam-  discontinued,  effective  the  last  day  of 
ination,  including  periods  of  hospital  ob-  the  month  in  which  the  discontinuance 
servation  requested  for  pension  or  com-  action  is  taken,  a^  appropriate  action 
pensation  pinposes,  the  awards  to  the  will  be  taken  to  adjust  the  veteran’s 
veteran  and  any  dependents  will  be  award  in  accordance  with  the  facts 
discontinued,  except  as  provided  in  para-  found. 

graph  (b)  of  this  section.  (c)  Awards  to  dependents  will  not  be 

(b)  If  the  veteran  has  one  or  more  continued  for  more  than  7  years  frcan 
compensable  static  disabilities  and  one  date  of  disappearance  of  the  veteran  in 
or  more  compensable  disabilities  non-  any  case  where  the  facts  are  such  as 
static  in  nature  and  without  adequate  to  bring  into  effect  the  presumption  of 
reason  fails  to  report  for  physical  exam-  death  under  §  3.212. 

ination,  including  periods  of  hospital  ob-  c  o  ae’,  xst-j  1.  -.i  j 

servation,  the  awards  to  the  veteran  and  §  be^me.  ennUed  or  en- 

any  dependents  will  be  amended  to  pay  '  terminates, 

an  amount  based  on  the  degree  of  dis-  Where  a  widow  establishes  entitlement 
ability  of  the  static  disabilities.  to  pension,  compensation,  or  dependency 

(c)  When  a  veteran  has  failed  to  re-  and  indemnity  compensation,  an  award 
port  for  physical  examination,  pasrment  to  another  woman  as  widow,  or  for  a 
of  benefits  for  a  nonstatic  disability  will  child  or  children  as  if  there  were  no 
be  discontinued  effective  date  of  last  pay-  widow,  will  be  discontinued  or  adjusted 
ment.  Payments  will  be  resumed  effec-  effective  date  of  last  payment. 

tive  the  day  following  the  date  of  last  (a)  Widoufs  awards.  Where  a  legpi 
pasmtient  if  the  evidence  clearly  estab-  widow  establishes  entitlement  after  pay- 
lishes  that  during  the  period  of  his  fail-  ments  have  been  made  to  another  woman 
ure  to  report  the  nonstatic  disability  as  widow,  the  award  to  the  legal  widow 
existed  in  the  former  compensable  degree  will  be  effective  the  day  following  the 
and  the  claim  was  not  abandoned  and  the  date  of  last  pasnnentto  the  former  payee, 
rating  agency  confirms  and  continues  the  (b)  Children’s  awards.  (1)  Where  a 
prior  evaluation.  widow  establishes  entitlement  and: 

(d)  If  the  examination  shows  a  (i)  Payments  were  being  made  for  a 
changed  condition  and  the  disability  is  child  or  children  at  a  lower  monthly  rate 
no  longer  compensable  in  degree,  the  than  that  provided  where  there  is  a 
award  will  not  be  reopened  for  the  widow,  the  award  to  the  widow  will  be 
period  of  discontinuance.  Except  as  to  effective  the  date  provided  by  the  appli- 
abandoned  claims,  if  a  lesser  compensa-  cable  law,  and  will  be  the  difference  be- 
ble  degree  of  disability  is  shown  the  tween  the  rate  paid  for  the  children  and 
award  will  be  resumed  at  the  lower  rate,  the  rate  payable  for  the  widow  and  chil- 

(e)  Except  as  to  abandoned  claims  if  dren.  The  full  rate  will  be  payable  for 
the  examination  shows  increased  disa-  the  widow  effective  the  day  following  the 
bility,  increased  benefits  will  not  be  au-  date  of  last  pasunent  for  the  children; 
thorized  for  any  period  prior  to  the  dat6  (ii)  Payments  were  being  made  for  a 
of  examination,  with  the  former  rate  child  or  children  at  the  same  or  higher 
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date  of  last  payment  on  the  awards  on 
behalf  of  the  children. 

(2)  Where  a  widow  has  received  bene¬ 
fits  after  her  entitlement  was  terminated 
and, 

(i)  The  child  or  children  were  entitled 
to  a  lower  monthly  rate,  the  award  to 
the  widow  will  be  amended  to  authorize 
pa3rment  at  the  rate  provided  for  the 
children  as  if  there  were  no  widow,  cov¬ 
ering  the  period  from  the  date  the 
widow’s  entitiement  terminated  to  the 
date  of  last  payment  to  her.  The  award 
for  the  child  or  children  will  be  made 
effective  the  folloi^ng  day. 

(ii)  The  child  or  children  were  entitled 
to  a  higher  monthly  rate,  the  award  to 
the  widow  will  be  discontinued  effective 
date  of  last  payment.  The  award  to  the 
children  will  be  effective  the  day  follow¬ 
ing  the  date  the  widow’s  entitlement 
terminated  and  will  be  the  difference  be¬ 
tween  the  rate  payable  for  the  children 
and  the  rate  paid  on'  the  widow’s  award. 
The  full  rate  will  be  payable  for  the  chil¬ 
dren  effective  the  day  following  the  date 
of  last  pasnnent  to  the  widow. 

§  3.658  Offsets;  dependency  and  in* 
demnity  compensation. 

(a)  When  an  award  of  dependency 
and  indemnity  compensation  is  made 
covering  a  period  for  which  death  com¬ 
pensation,  servicemen’s  indemnity,  or 
benefits  under  the  Federal  Employees’ 
Compensation  Act,  based  on  military 
service,  have  been  paid  to  the  same  payee 
based  on  the  same  death,  the  award  of 
dependency  and  indemnity  compensa¬ 
tion  will  be  made  subject  to  an  offset  of 
pasnnents  of  death  compensation  or  ben¬ 
efits  under  the  Federal  Employees’  Com¬ 
pensation  Act  over  the  same  period,  and 
to  installments  of  servicemen’s  indem¬ 
nity  due  on  or  after  the  commencing  date 
of  the  award  of  dependency  and  indem¬ 
nity  compensation. 

(b)  When  a  retroactive  award  of  de¬ 
pendency  and  indemnity ‘compensation- 
is  made  to  or  for  a  child  over  the  age  of 
18  and  the  widow  has  received  death 
compensation  on  behalf  of  the  child  at  a 
higher  rate  than  the  rate  of  dependency 
and  indemnity  compensation  payable  to 
the  widow  over  the  same  period,  the  dif¬ 
ference  will  be  offset  against  the  award 
or  dependency  and  indemnity  compen¬ 
sation  otherwise  payable  for  the  child. 
If  awards  of  dependency  and  indemnity 
compensation  are  being  made  for  more 
than  1  child  over  the  age  of  18,  the 
amount  to  be  offset  will  be  equally  di¬ 
vided.  (38  U.S.C.  416(b)  (1)  and  (2)) 

Cross  Reference:  Dependency  and  indem¬ 
nity  compensation.  See  §  3.702. 

§  3.659  Two  parents  in  same  parental 
line. 

(a)  If  dependency  and  indemnity  com¬ 
pensation  is  payable  based  on  the  serv¬ 
ice  of  one  parent,  an  award  of  depend¬ 
ency  and  indemnity  compensation  or 
death  compensation  to  or  on  account  of 
a  child  will  be  made  subject  to  any  pay¬ 
ments  of  dependency  and  indemnity 
compensation  or  death  compensation 
made  to  or  on  account  of  that  child  over 
the  same  period  of  time  based  on  the 
service  of  another  parent  in  the  same 
parental  line. 


(b)  Any  reduction  or  discontinuance 
will  be  effective  the  day  preceding  the 
commencing  date  of  dependency  and  in¬ 
demnity  compensation  or  death  compen¬ 
sation  to  or  for  the  child  based  on  the 
service  of  another  parent  in  the  same 
parental  line. 

Cross  Reference:  Two  parents  in  same  pa¬ 
rental  line.  See  §  3.703. 

§  3.660  Income. 

(a)  Income  increased.  Where  receipt 
of  additional  income  requires  the  reduc¬ 
tion  or  discontinuance  of  an  award  of 
pension  or  dependency  and  indemnity 
compensation  the  date  of  adjustment  or 
discontinuance  will  be  as  follows: 

(1)  Timely  reyorted.  If  notice  of  the 
receipt  of  additional  income  is  received 
within  the  time  limits  stated  in  §  3.253, 
reduction  of  dependency  and  indemnity 
compensation  will  be  effective  the  day 
following  the  date  of  last  payment.  Dis¬ 
continuance  of  pension  or  dependency 
and  indemnity  compensation  will  be  ef¬ 
fective  as  of  the  date  of  last  payment. 

(2)  Not  timely  reported.  If  notice  of 
the  receipt  of  additional  income  is  not 
timely  received,  reduction  or  discontinu¬ 
ance  will  be  retroactive  to  January  1  of 
the  calendar  year  in  which  the  excess 
income  was  received,  or  the  commencing 
date  of  the  award,  whichever  is  later. 

(b)  Deferred  determinations.  Where 
payments  were  deferred  under  §  3.252 
(h),  an  award  or  adjustment  of  an 
award  may  be  made  from  the  first  of  that 
calendar  year  if  notice  (either  on  the 
annual  income  questionnaire  or  an  in¬ 
formal  claim)  is  received  within  the 
same  or  the  next  calendar  year  showing 
that  the  claimant’s  income  will  be  or  was 
less  than  the  applicable  statutory  limita¬ 
tion.  Any  necessary  evidence  must  be 
received  in  the  Veterans  Administration 
within  1  year  after  the  date  of  request. 
If  notice  is  not  received  within  the  period 
prescribed,  payments  may  not  be  made 
for  any  period  prior  to  the  date  of  re¬ 
ceipt  of  a  new  (informal)  claim. 

(c)  Income  reduced.  Where  a  claim 
has  been  disallowed  or  payments  reduced 
or  discontinued  for  the  whole  or  a  part 
of  a  particular  calendar  year  because 
the  claimant’s  income  exce^ed  the  stat¬ 
utory  limitation,  benefits  may  be  paid 
from  January  1  of  the  next  calendar  year 
if  notice  (either  on  the  annual  income 
questionnaire  or  an  informal  claim)  is 
received  during  that  year  that  the  claim¬ 
ant’s  income  will  not  exceed  the  appli¬ 
cable  statutory  limitation.  Any  neces¬ 
sary  evidence  must  be  received  in  the 
Veterans  Administration  within  1  year 
after  the  date  of  request.  If  notice  is 
not  received  within  the  period  prescribed, 
payments  may  not  be  made  for  any  peri¬ 
od  prior  to  the  date  of  receipt  of  a  new 
(informal)  claim. 

Cross  Reference:  Notice  of  material  in¬ 
creases  in  annual  income  or  change  in  status. 
See  §  3.253. 

§  3.661  Income  questionnaires. 

(a)  Failure  to  return  questionnaire. 
Discontinuance  will  be  effective  the  date 
cf  last  payment.  Payment  may  be  made, 
if  otherwise  in  order,  from  date  of  last 
payment  if  the  questionnaire  or  other 
evidence  concerning  the  claimant’s  in¬ 


come  is  received  within  1  year  from  the 
date  of  issuance  of  the  questionnatS- 
otherwise  benefits  may  not  be  paidfor 
any  period  prior  to  the  date  of  receipt  of 
the  questionnaire  or  a  new  (informal) 
claim. 

(b)  Determinations  of  entitlement— 
(1)  Awards  for  preceding  year;  depend¬ 
ency  and  indemnity  compensation,  w 
the  questionnaire  shows  that  the  income 
received  in  the  preceding  year  was  less 
than  the  amount  anticipated  and  entitle¬ 
ment  to  a  higher  rate  of  dependency  and 
indemnity  compensation  for  that  year 
is  established,  the  award  will  be  increased 
retroactively.  If  the  total  income  for 
the  preceding  year  exceeded  the  awdi- 
cable  income  increment,  payments  will 
be  discontinued  or  reduced  as  provided 
in  §  3.253(a). 

(2)  Continued  entitlement.  If  the 
anticipated  income  is  not  in  excess  of  the 
maximum  statutory  limitation,  payments 
of  pension  or  dependency  and  indemnity 
compensation  will  be  continued.  An  in¬ 
crease  in  the  rate  of  dependency  and  in¬ 
demnity  compensation  payable  by  reason 
of  a  change  in  the  amount  of  income 
anticipated  will  be  made  effective  the 
first  of  the  calendar  year.  If  the  rate 
payable  is  reduced,  the  new  rate  will  be 
made  effective  the  day  following  the  date 
of  last  payment  and  the  claimant  win  be 
informed  that  the  new  rate  may  be  in¬ 
creased  if  notice  is  received  within  the 
same  or  the  next  calendar  year  that  his 
income  will  be  less  than  that  reported  on 
the  questionnaire. 

(3)  Discontinuance.  If  the  anticipated 
income  is  in  excess  of  the  maximum 
statutory  limitation,  the  award  will  be 
discontinued  effective  date  of  last  pay¬ 
ment. 

(i)  If  notice  is  received  within  the 
same  or  the  next  calendar  year  that  the 
claimant’s  income  will  not  or  did  not 
exceed  the  maximum  statutory  limita¬ 
tion,  payments  otherwise  in  order  may 
be  resumed  effective  the  day  following 
the  date  of  last  payment. 

(ii)  If  the  claimant’s  income  for  that 
year  actually  exceeds  the  maximum  stat¬ 
utory  limitation,  payments  may  be 
made  to  conunence  the  first  of  the  next 
calendar  year  if  notice  is  received  within 
that  year  that  the  anticipated  income 
will  not  exceed  the  maximum  statutory 
limitation. 

§  3.662  Children;  no  widoH  entitled. 

(a)  When  an  award  of  death  pension 
to  a  widow  with  a  child  or  children  has 
been  discontinued  for  the  reason  that 
her  annual  income  is  in  excess  of  the 
statutory  limitation,  payments  to  the 
child  or  children  whose  annual  income, 
determined  separately,  does  not  exceed 
the  statutory  limitation  will  commence 
effective  the  day  following  the  date  of 
last  payment  to  the  widow.  In  those 
cases  in  which  an  award  of  death  pension 
to  a  widow  is  discontinued  retroactively 
to  January  1  of  the  calendar  year  in 
which  the  excessive  income  was  received 
and  an  additional  amount  in  behalf  of  a 
child  or  children  is  included  in  the 
award,  an  adjustment  will  be  made  in 
the  award  to  the  widow.  'The  monthly 
rate  payable  to  the  widow  for  the  period 
from  January  1  of  the  year  in  which  the 
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Mived  shewing  that  the  annual  income  informal  claim.  known,  benefits  may  be  authorized 

of  the  widow,  which  was  in  excess  of  the  (4)  The  income  limitation  applicable  through  the  end  of  the  preceding  month, 
statutory  limitation,  has  been  reduced  to  eligible  persons  will  be  that  which  (d)  Transfers  to  other  schools.  Where 
to  an  amount  not  in  excess  of  the  statu-  would  apply  if  the  imprisoned  person  did  benefits  have  been  authorized  bstsed 
tory  limitation,  payments  to  the  child  not  exist.  upon  school  attendance  and  it  is  shown 

or  children  will  be  discontinued  effective  (c)  Resumption  of  pension  upon  re-  that  during  a  part  or  all  of  that  period 
date  of  last  payment.  For  the  period  lease  from  incarceration.  Pension  will  the  child  was  pursuing  a  different  course 
commencing  the  date  from  which  the  be  resumed  as  of  the  day  of  release  if  in  the  same  school  or  a  course  in  a  dif- 

iridow  is  shown  to  be  entitled  to  the  notice  (which  constitutes  an  informal  ferent  school,  pasrments  previously  made 

date  of  last  pajonent  to  the  child  or  chil-  claim)  is  received  within  1  year  follow-  will  not  be  disturbed  if  the  course  is 
dren.  the  rate  for  the  widow  will  be  the  ing  release;  otherwise  resumption  will  approved. 

difference  between  the  amount  paid  to  be  effective  the  date  of  receipt  of  such  (e)  Accrued  benefits  only.  When  a 
the  child  or  children  and  the  amount  notice.  Where  an  award  or  increased  claim  for  accrued  benefits  is  filed  by  or 
which  would  have  been  payable  for  the  award  was  made  to  any  other  payee  on  behalf  of  a  veteran’s  child  over  18 

widow  and  child  or  children.  The  full  based  upon  the  disqualification  of  the  but  under  21  years  of  age.  who  was  pur- 

rate  will  be  payable  thereafter.  veteran,  widow,  or  child  while  in  prison,  suing  a  course  of  instruction  at  the  time 

8  %  Penal  institutions.  award  will  be  reduced  or  discontin-  of  the  payee’s  death  and  pa3nnent  of  ac- 

^  *  ued  as  of  date  of  last  payment  and  pen-  cnied  benefits  only  is  involved,  evidence 

Where  a  veteran,  widow  or  a  child  to  sion  will  be  resumed  to  the  released  of  school  attendance  need  not  be  Con¬ 
or  for  wfiom  pension  is  being  paid  under  prisoner  at  a  rate  which  will  be  the  firmed  by  the  school.  When  the  payee’s 
a  public  or  private  law  administered  by  difference,  if  any,  betweep  the  total  pen-  death  occurred  during  a  school  vacation 
the  Veterans  Administration  is  impris-  sion  payable  and  the  amount  which  was  period,  the  requirements  will  be  consid- 
oned  in  a  Federal,  State,  or  local  penal  paid  to  the  other  person  or  persons  ered  to  have  been  met  if  the  child  was 
institution  as  toe  result  of  conviction  of  through  the  date  of  last  pa3Tnent  and  carried  on  the  school  rolls  on  the  last 
a  felony  or  misdenieanor,  such  pension  thereafter  the  full  rate.  day  of  the  regular  school  term  immedi- 

payments  will  be  discontinued  effective  (d)  veteran  entitled  to  compensation,  ately  preceding  the  date  of  the  payee’s 
on  the  61st  day  of  imprisonment  follow-  if  an  imprisoned  veteran  is  entitled  to  a  death, 
ing  conviction.  'The  payee  will  be  in-  lesser  rate  of  disability  compensation  r4,r.co 

tormed  of  his  ^ts  the  rights  of  ^ueh  compensation  award^  as  of  tio^^LSS^  ie^”.7o7 

dependents  to  payments  while  he  is  im-  the  61st  day  of  his  imprisonment  in  lieu 

prisoned  as  well  as  the  conditions  imder  of  the  pension  he  was  receiving  provided:  §  3.668  Release  from  hospital, 
which  payments  to  him  may  be  resumed  (d  He  is  a  single  man  (no  wife  or  (a)  Award  reduced  under  38  UJS.C. 
on  his  release  from  imprisoiment.  Pay-  child),  or  •  i  3203(a)  (f)—(l)  Competent,  (i)  If  re^ 

ments  of  pension  authorized  imder  this  (2)  He  is  married,  from  the  date  he  lease  approved  (including  temporary  ab- 
section  will  continue  untfi  notice  is  re-  requests  that  the  Veterans  Adminis-  sence  for  30  days  or  more)  adjust  to  full 
^ved  in  toe  Veterans  Adini^tration  tration  take  such  action.  rate  payable  effective  date  of  reduction. 

^l)^DiMmpenSL  ^a^ment^ay  §  ^.667  School  attendance.  (ii)  If  release  not  approved  adjust  to 

(a)  Payment  may  i  «  f  4.4  fufi  rate  payable  effective  date  of  release; 

be  made  to  the  wif^child  or  children  of  (a)  General.  Peimion,  compensation  withheld  amounts  6  months  afte^ 

a  veteran  disqualified  under  this  section:  or  dependency  and  indemmty  compen-  date  of  release 

(1)  If  toe  veteran  continues  to  be  eli-  sation  may  be  paid  from  a  child’s  18th  innnm.npfpnt  nnon  r^ipasp 

gible  except  for  toe  provisions  of  this  birthday  based  upon  school  attendance  (including  Sporiry  abseS?e  for  30 
seejon.  and  ,  ..r  “  pursuing  a  ^  ^nore)  adjust  to  full  rate  pay- 

nr  u  approved  able  effective  date of  departure. 

school  and  an  informal  claim  for  such  (^^  ^he  amount  that  would  have 
tions  wtoch  woifid  be  applicable  to  the  benefits  is  filed  withm  1  year  after  the  ^  ^  ,  i^ing  hospitalized  in 

payment  of  death  pension.  chUd’s  18th  birthday.  Benefits  based  « 

(3)  At  the  rate  payable  under  the  upon  a  course  which  was  begim  after  months  following  a  finding  of  comoe- 
death  pension  law  or  the  rate  which  toe  the  child’s  18th  birthday  may  be  paid  veterans  Ad^ilstration^r  • 

veteran  was  receiving  at  the  time  of  from  the  commencement  of  the  course  «  months  following  removal  of  legal  dis- 
Imprisonment,  whichever  is  less.  if  an  informal  claim  is  received  within  1  -nilitv  whichever  is  the  later 

of*as^Siiiance*nf*ravmmt^^£i**?h^  ^  M  discontinued  under  3* 

ret^  A  child  is  eon-  3203(6x2).  (1)  Upon  release 

ve&c^S^^e  sldered  to  be  n  school  durmg  a  vacation  (mcuaing  temporary  absence  for  30 

foS^cS?.  1  ®'®®  days  or  more)  resume  full  rate  payable 

lomial  claim  is  received  within  1  year  tending  school  at  the  end  of  the  preced-  pfrpptivp  nf  ripnartnrp 

after  notice  to  the  veteran  as  required  ing  school  term  and  resumes  attendance,  («)  The  amount  that  would  have  been 
by  this  section  and  any  necessary  evt-  either  in  the  same  or  a  different  ap-  no  d  hS^foTthe  cs^rT^yne  tTyW^ 
dence  is  received  within  1  year  from  the  proved  school,  at  the  beginning  of  the  ^ J  awarded  6  m^te  follow- 
date  of  request;  otherwise  payments  may  next  term.  If  an  award  has  been  made  awarded  6  o  ^ 

not  be  made  for  any  period  prior  to  the  ?overtora  vacation  period,  and  the  child  ^  competen^  by  the  Vet- 

date  of  receipt  of  a  new  informal  claim.  fails  to  resume  attendance,  or  the  re-  Administration  or  6  months  fol- 

(b)  Death  pension.  Payment  may  be  quired  evidence  of  attendance  is  not  re-  lowing  removal  of  legal  disability, 
made  to  a  child  or  children  where  a  wid-  ceived  within  10  days  (30  days  if  residing  whichever  is  the  later. 

ow  or  child  is  disqualified  under  this  outside  the  continental  limits  of  the  cross  Repkhknce:  Adjustment  on  dis- 
iA  •  ■  United  States)  after  the  date  the  child  charge  or  release.  See  §8.556. 

phiMrp?  disqualified,  to  child  or  expected  to  commence  or  resume  school  concurrent  Benefits  and  Elections 

death  pension  .attendance,  benefits  wUl  be  terminated  Ecectioks 

payable  if  there  were  no  such  widow;  or  4.t,„  j„4.«  i„„4.  8  3.700  General. 

(2)  If  a  child  is  disqualified  to  a  wid-  payment  or  the  day  pre- 

ow  or  other  child  or  children  at  the  rate  ceding  the  date  of  failure  to  pursue  the  Not  more  than  one  award  of  pension, 
of  death  pension  payable  if  there  were  course,  whichever  is  the  earlier.  Bene-  compensation  or  emergency  officers’  reg¬ 
no  such  child,  and  fits  may  be  paid  from  the  day  following  ular  or  reserve  retirement  pay  will  be 

(3)  From  the  day  following  toe  date  the  date  of  discontinuance  only  if  notice  made  concurrently  to  any  person  based 
of  discontinuance  of  payments  to  the  is  received  within  1  year  from  that  date  on  his  own  service  except  as  provided  in 
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S  3.803  relating  to  naval  pension  and 
§  3.750(c)  relating  to  waiver  of  retire¬ 
ment  pay.  (38  U.S.C.  3104(a) ) 

(a)  Veterans — (1)  Active  service  pay. 

(i)  Pension,  compensation,  or  retirement 
pay  on  account  of  his  own  service  will 
not  be  paid  to  any  person  for  any  period 
for  which  he  receives  active  service  pay. 
(38  U.S.C.  3104(c) )  This  includes  “sick 
pay”  or  “incapacitation  pay”  received 
by  a  member  of  a  reserve  component 
who  suffers  injury  on  a  training  tour  and 
continues  to  receive  such  “pay”  after 
expiration  of  scheduled  training  pay  and 
not  in  an  active  duty  status.  The  “sick 
pay”  or  “incapacitation  pay”  is  “active 
service  pay”. 

(ii)  Time  spent  by  members  of  the 
ROTC  in  drills  as  part  of  their  activities 
as  members  of  the  corps  is  not  active 
service. 

(iii)  Reservists  may  waive  their  pen¬ 
sion,  compensation,  or  retirement  pay 
for  periods  of  field  training,  instruction, 
other  duty  or  drills.  A  waiver  may  in¬ 
clude  prospective  periods  and  contain  a 
right  of  recoupment  for  the  days  for 
which  the  reservists  did  not  receive  pay¬ 
ment  for  duty  by  reason  of  failure  to  re¬ 
port  for  duty. 

(2)  Lump-sum  readjustment  pay¬ 
ment.  A  veteran  may  elect  to  receive 
either  disability  compensation  under 
laws  administered  by  the  Veterans  Ad¬ 
ministration  or  lump-sum  readjustment 
payment  from  a  service  department. 
Election  of  either  is  final  with  respect 
to  all  prior  service  and  a  subsequent  re- 
election  of  the  other  benefit  is  prohibited. 

(3)  Severance  pay.  Where  the  disa¬ 
bility  or  disabilities  found  to  be  service 
connected  are  the  same  as  those  upon 
which  disability  severance  pay  is 
granted,  an  award  of  compensation  will 
be  made  subject  to  recoupment  of  the 
disability  severance  pay.  There  is  no 
prohibition  against  payment  of  compen¬ 
sation  where  the  veteran  received  non¬ 
disability  severance  pay  or  where  disa¬ 
bility  severance  pay  was  based  upon 
some  other  disability. 

(4)  Additional  compensation  for  de¬ 
pendents.  The  additional  compensation 
for  a  dependent  will  not  be  paid  to  a 
veteran  for  any  period  he  is  in  receipt 
of  an  increased  amoimt  of  subsistence 
allowance  or  education  and  training  al¬ 
lowance  on  accoimt  of  that  dependent; 
however,  the  veteran  may  elect  the 
greater  benefit.  (38  U.S.C.  315(b)) 

(b)  Dependents.  Except  as  provided 
in  §  3.703,  the  receipt  of  pension,  com¬ 
pensation,  or  dependency  and  indemnity 
compensation  by  a  widow,  child,  or  par¬ 
ent  on  account  of  the  death  of  any  per¬ 
son,  or  receipt  by  any  person  of  pension 
or  compensation  on  account  of  his  own 
service,  will  not  bar  the  payment  of  pen¬ 
sion,  compensation,  or  dependency  and 
indemnity  compensation  on  account  of 
the  death  or  disability  of  any  other  per¬ 
son.  (38  U.S.C.  3104(b)  (1) ) 

§  3.701  Elections  of  pension  or  compen¬ 
sation. 

(a)  General.  Except  as  otherwise 
provided,  a  person  entitled  to  receive 
pension  or  compensation  under  more 
than  one  law  or  sections  of  a  law  admin¬ 
istered  by  the  Veterans  Administration 


may  elect  which  benefit  to  receive  re¬ 
gardless  of  whether  it  is  the  greater  or 
lesser  benefit  and  even  though  his  elec¬ 
tion  results  in  reducing  the  benefits  of 
his  dependents.  This  person  may  at  any 
time  elect  or  reelect  the  other  benefit. 
An  election  by  a  widow  controls  not  only 
her  claim  but  those  of  the  children  as 
well,  including  children  over  the  age  of 
18  and  children  not  in  the  widow’s  cus¬ 
tody. 

(b)  Form  of  election.  A  statement 
which  meets  the  requirements  of  an  in¬ 
formal  claim  may  be  accepted  as  an 
election. 

(c)  Change  from  one  law  to  another. 
Except  as  otherwise  provided,  where 
payments  of  pension  or  compensation 
are  being  made  to  a  person  under  one 
law,  the  right  to  receive  benefits  under 
another  law  being  in  suspension,  and  a 
higher  rate  of  pension  or  compensation 
becomes  payable  under  the  other  law, 
benefits  at  the  higher  rate  will  not  be 
paid  for  any  date  prior  to  the  date  of 
receipt  of  an  election. 

§  3.702  Dependency  and  indemnity  com¬ 
pensation. 

(a)  Right  to  elect.  Any  person  who 
is  eligible  for  death  compensation  by  rea¬ 
son  of  a  death  occurring  before  January 
1,  1957,  may  receive  dependency  and  in¬ 
demnity  compensation  upon  the  filing 
of  a  claim.  Payments  may  be  author¬ 
ized  as  of  the  date  when  the  rate  of 
dependency  and  indemnity  compensa¬ 
tion  becomes  greater  than  the  monthly 
payment  of  death  compensation  or  serv¬ 
icemen’s  indemnity,  or  both,  provided 
the  claim  is  filed  within  a  reasonable 
period  (generally  not  to  exceed  120  days) 
before  that  date. 

(b)  Child:  widow  elects  dependency 
and  indemnity  compensation.  Where 
dependency  and  indemnity  compensa¬ 
tion  is  payable  to  or  for  a  child  by  rea¬ 
son  of  a  widow’s  election  of  this  benefit, 
dependency  and  indemnity  compensa¬ 
tion  to  or  for  a  child  will  commence  as 
of  the  date  of  the  award  of  dependency 
and  indemnity  compensation  to  the 
widow  where: 

(1)  Death  compensation  was  payable 
for  the  child  on  December  31,  1956,  who 
was  under  18  years  of  age  and  not  in  the 
widow’s  custody,  or 

(2)  The  child  attained  the  age  of  18 
years  prior  to  January  1,  1957. 

(c)  Limitation.  A  claim  for  depend¬ 
ency  and  indemnity  compensation  may 
not  be  filed  or  withdrawn  after  the  death 
of  the  widow,  child,  or  parent. 

(d)  Finality  of  election.  An  election 
to  receive  dependency  and  indemnity 
compensation  based  on  the  death  of  a 
veteran  who  died  prior  to  January  1, 
1957,  is  final  and  the  claimant  may  not 
thereafter  reelect  death  pension  or  com¬ 
pensation  in  that  case.  (See  §  3.706  as 
to  children  who  are  eligible  for  service¬ 
men’s  indemnity.)  The  election  is  final 
when  the  payee  (or  his  fiduciary)  has 
negotiated  one  check  for  this  benefit  or 
dies  after  filing  claim  and  prior  to  re¬ 
ceipt  or  negotiation  of  a  check.  There 
is  no  right  of  reelection. 

(e)  Widow  becomes  entitled.  A  widow 
who  becomes  eligible  to  receive  death 
compensation  under  §  3.52  by  reason  of 


liberalizing  provisions  of  any  law  ma 
receive  death  compensation  or  elect^ 
pendency  and  indemnity  compenaatim 
even  though  dependency  and  indemrS 
compensation  has  been  paid  to  a  chiiJ 
or  children  of  the  veteran. 


1, 


Cross  Reference:  Deaths  prior  to  Janiii.«. 
1967.  See  §  3.400(c)  (3)  (i).  ^ 


§  3.703  Two  parents  in  same 
line. 


parenul 


(a)  General.  Death  compensation  is 
not  payable  for  a  child  if  dependency  and 
indemnity  compensation  is  paid  to  w 
for  a  child  or  to  the  widow  on  account 
of  the  child  by  reason  of  the  death  of 
another  parent  in  the  same  parental  line 
(38  U.S.C.  3104(b)  (2) )  There  is  no  pro- 
hibition  against  concurrent  payment  of 
death  pension  and  death  compensation 
or  the  concurrent  payment  of  death  pen¬ 
sion  and  either  death  compensation  or 
dependency  and  indemnity  compen¬ 
sation. 

(b)  Election.  The  child  or  his  fidu¬ 
ciary  may  elect  to  receive  benefits  based 
on  the  service  of  either  veteran.  An 
election  of  dependency  and  indimmity 
compensation  based  on  the  service  of 
one  parent  places  the  right  to  death 
compensation  or  dependency  and  in¬ 
demnity  compensation  based  on  the 
service  of  another  parent  in  suspensioa 
The  suspension  may  be  lifted  at  any 
time  by  making  another  election. 

(c)  Widow  receiving  dependency  and 
indemnity  compensation.  The  receipt  (rf 
dependency  and  indemnity  compensa¬ 
tion  by  a  widow  does  not  preclude  the 
payrment  of  death  compensation  or  de¬ 
pendency  and  indemnity  compensation 
to  or  for  a  child  in  her  custody  who  is 
eligible  to  receive  such  benefits  based  on 
the  service  of  another  father.  A  child 
who  is  not  in  the  widow’s  custody  may 
not  receive  an  apportioned  share  of  de¬ 
pendency  and  indemnity  compensatlwi 
in  that  case  and  death  compensation  or 
dependency  and  indemnity  compensa¬ 
tion  based  on  the  service  of  another 
father  in  the  same  parental  line. 

(d)  Rate  for  other  d  ep  endents. 
Where  a  child  receives  death  compensa¬ 
tion  or  dependency  and  indemnity  com¬ 
pensation  based  on  the  death  of  one 
parent,  the  rate  of  death  compensation 
or  dependency  and  indemnity  compen¬ 
sation  payable  to  the  widow  or  other 
children  based  on  the  death  of  another 
parent  in  the  same  parental  line  will  not 
exceed  the  amounts  which  would  be  pay¬ 
able  if  the  child  were  receiving  or  an 
additional  allowance  were  being  paid  lor 
such  child  in  the  second  case:  Provided, 
That  no  additional  dependency  and  in¬ 
demnity  compensation  will  be  allowed  to 
a  widow  by  reason  of  a  child  who  is  re¬ 
ceiving  death  compensation  or  depend¬ 
ency  and  indemnity  compensation  based 
on  the  death  of  another  father. 

Cross  Reference:  Two-parent  cases.  See 
13.503(g). 

§  3.704  Elections  within  class  of  de¬ 
pendents. 

(a)  Children;  death  compensation.  II 
children  are  receiving  death  compensa¬ 
tion  and  all  such  children  have  not  filed 
claim  for  dependency  and  indemnity 
compensation,  the  rate  of  dependency 
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nd  indemnity  compensation  for  a  child  child  under  18  to  receive  servicemen’s  and  indemnity  compensation  which  ,  is 
^  not  exceed  the  amount  which  would  indemnity  is  not  affected  by  a  widow’s  otherwise  payable  based  on  school  at- 
^  paid  if  all  children  had  applied  for  election  to  receive  dependency  and  in-  tendance  for  periods,  including  vaca- 
^D^ency  and  indemnity  compensa-  demnity  compensation.  The  payment  tion  periods,  prior  to  the  conunencement ' 
^  ^  The  rate  of  death  compensation  of  servicemen’s  indemnity  for  a  child  of  the  educational  assistance  allowance. 
SiU  not  exceed  the  amount  which  would  under  18  will  not  preclude  payment  of  cross  Reference:  War  orphans*  educa- 
be  paid  if  all  children  were  receiving  this  additional  allowance  of  dependency  and  tionai  assistance,  see  $  3.503(h) . 
benefit.  indemnity  compensation  where  there  is  a 

(b)  Children;  servicemen’s  indemnity,  widow  and  two  or  more  children  under  S  ^  Bureau  of  himpioyees  tompen* 

Where  there  is  a  child  or  children  in  age  18.  sation. 

receipt  of  servicemen’s  indemnity  under  (b)  Child  granted  dependency  and  in~  (a)  Military  service.  (1)  Where  a 
the  provision  of  §  3.706,  the  rate  of  de-  demnity  compensation.  (1)  Where  a  person  is  entitled  to  compensation  from 
pendency  and  indemnity  compensation  child  has  applied  for  dependency  and  the  Bureau  of  Employees’  Compensation 
for  another  child  or  children  will  not  ex-  indemnity  compensation  and  is  or  be-  based  upon  disability  or  death  due  to 
ceed  the  amount  which  would  be  paid  if  comes  a  beneficiary  of  servicemen’s  in-  service  in  the  Armed  Forces  and  is  also 
all  children  were  receiving  dependency  demnity  by  reason  of  the  death  giving  entitled  based  upon  service  in  the  Armed 
and  indemnity  compensation.  rise  to  his  eligibility  for  dependency  and  Forces  to  pension,  compensation,  or  de- 

(c)  Parents.  If  there  are  two  parents  indemnity  compensation,  the  child  will  pendency  and  indemnity  compensation 

eligible  for  dependency  and  indemnity  be  paid  for  each  month  or  part  thereof  under  the  laws  administered  by  the  Vet- 
compensation  and  only  one  parent  files  dependency  and  indemnity  compensa-  erans  Administration,  he  will  elect  which 
claim  for  this  benefit,  the  rate  of  depend-  tion  or  servicemen’s  indemnity  which-  benefit  he  will  receive.  Pension,  com- 
ency  and  indemnity  compensation  for  ever  is  the  greater  amount.  A  claim  is  pensation,  or  dependency  and  indemnity 
that  parent  will  not  exceed  the  amount  not  required  for  this  purpose.  compensation  may  not  be  paid  in  such 

which  would  be  paid  to  him  if  both  par-  (2)  Where  a  child  is  receiving  de-  instances  by  the  Veterans  Administra- 
ents  had  filed  claim  for  dependency  and  pendency  and  indemnity  compensation  tion  concurrently  with  compensation 
indemnity  compensation.  The  rate  of  under  this  paragraph  and  entitlement  to  from  the  Bureau  of  Employees’  Compen- 
death  compensation  for  the  other  parent  dependency  and  indemnity  compensa-  sation.  Benefits  are  not  payable  by  the 
will  not  exceed  the  amount  which  would  tion  ceases,  any  installments  of  service-  Bureau  of  Employees’  Compensation  for 
be  paid  if  both  parents  were  receiving  men’s  indemnity  which  become  due  disability  or  death  inciured  on  or 
this  benefit.  after  that  date,  and  for  which  he  is  after  January  1,  1957,  based  on  military 

8  ^  Tn?  Surrender  of  servicemen’s  in-  Will  be  paid  to  or  for  the  child,  service. 

^  d‘  nUv  servicemen  s  m  ^  “become”  a  bene-  (2)  Election  by  a  widow  controls  the 

ficiary  of  servicemen’s  indemnity  either  rights  of  any  of  the  veteran’s  children 

(a)  ]^cept  as  provided  in  §  3.706,  no  as  a  designated  contingent  beneficiary  regardless  of  whether  they  are  in  the 

person  who,  on  January  1,  1957,  was  a  or  by  devolution,  by  reason  of  the  death  widow’s  custody  and  regardless  of  the 

principal  or  contingent  beneficiary  of  of  a  beneficiary  who  has  not  surrendered  fact  that  such  children  may  not  be  cli- 

any  payments  of  servicemen’s  indemnity  servicemen’s  indemnity  in  order  to  re-  gible  to  receive  benefits  under  laws  ad- 
may  receive  any  such  payments  based  ceive  dependency  and  indemnity  com-  ministered  by  the  Bureau  of  Employees’ 
upon  the  death  giving  rise  to  such  pay-  pensation,  or  by  reason  of  the  death  of  Compensation. 

ments  after  he  has  been  granted  de-  another  child.  A  child  may  not  “be-  (3)  Except  as  to  claims  based  on  serv- 
pendency  and  indemnity  compensation,  come”  a  beneficiary  of  indemnity  by  ice  in  the  Public  Health  Service  and 
Where  the  claimant  elects  to  receive  de-  reason  of  the  death  of  another  bene-  cases  where  the  Bureau  of  Employees’ 
pendency  and  indemnity  compensation,  ficiary,  other  than  a  child,  who  has  Compensation  has  made  a  lump-sum  set- 
the  right  to  servicemen’s  indemnity  ter-  surrendered  indemnity  in  order  to  re-  tlement  in  lieu  of  monthly  payments,  an 

minates  the  day  preceding  the  due  date  ceive  dependency  and  indemiiity  com-  election  to  receive  benefits  from  the  Bu- 

of  the  Installment  next  following  the  pensation.  reau  of  Employees’  Compensation  does 

commencing  date  of  the  award  of  de-  (4)  Payment  of  dependency  and  in-  not  preclude  the  allowance  of  disability 
pendency  and-  indemnity  compensation,  demnity  compensation  to  or  for  a  child  or  death  benefits  by  the  Veterans  Ad- 

(b)  Where  a  beneficiary  has  elected  to  who  becomes  entitled  under  this  para-  ministration  when  the  Bureau  of  Em- 
receive  dependency  and  indemnity  com-  graph  will  be  from  the  date  the  monthly  ployees’  Compensation  has  notified  the 
pensation,  no  payments  of  the  portion  of  rate  of  dependency  and  indemnity  com-  Veterans  Administration  that  the  claim- 
servicemen’s  indemnity  in  which  such  pensation  becomes  greater  than  monthly  ant  has  reelected  Veterans  Admlnistra- 
beneficiary  had  an  interest  will  be  made  installments  of  servicemen’s  indemnity,  tion  benefits. 

to  any  other  beneficiary.  Such  “portion”  „  reference*  Servicemen’s  indemnitv  provisions  of  this  paragraph 

means  all  remaining  installments  of  the  or  dependency  and  indemnity  compeLatiom  are  applicable  also  in  those  cases  in 
snare  of  servicemen’s  indemnity  which  see  §  3.403(e).  which  disability  or  death  occurs  as  a  re- 

would  otherwise  have  been  payable,  and  „  _  __ _  ’  .  ,  .  •  i  suit  of  having  submitted  to  an  examina- 

is  not  limited  to  installments  payable  §  3.707  War  orphans  educational  as.  medical  or  surgical  treatment, 

during  the  beneficiary’s  lifetime.  sistance.  hospitalization  or  training. 

(c)  No  principal  or  contingent  bene-  (a)  Election  of  war  orphans’  educa-  (5)  Payments  on  an  award  of  dis- 
flciary  who  has  assigned  his  interest  in  tionai  assistance  is  a  bar  in  the  same  or  ability  or  death  benefits  will  be  discon- 
payments  of  servicemen’s  indemnity  any  other  case  to  further  payments  of  tinued  when  there  is  received  from  the 
after  June  28, 1956,  may  receive  depend-  death  pension,  compensation,  or  de-  Bureau  of  Employees’  Compensation 
ency  and  indemnity  compensation  or  the  pendency  and  indemnity  compensation  notice  that  the  payee  has  elected  to  re¬ 
special  allowance  provided  in  §  3.804  after  age  18  because  of  approved  school  ceive  benefits  from  that  agency  based 
based  upon  the  death  giving  rise  to  such  attendance.  Such  benefits  may  be  paid  upon  military  service.  If  subsequently 
payments  until  the  portion  of  the  indem-  concurrently,  however,  for  a  child  imder  there  is  received  from  that  agency  a 
Pity  so  assigned  is  no  longer  payable  to  the  age  of  18  years  or  for  a  helpless  statement  that  the  claimant  has  re- 
any  person.  Payments  of  dependency  child.  Election  is  final  after  one  pay-  elected  Veterans  Administration  benefits, 
and  indemnity  compensation  may  not  be  ment  has  been  made  to  or  for  a  child  payment  of  benefits  by  the  Veterans  Ad- 
made  for  any  period  prior  to  the  day  or  as  an  administrative  allowance  to  the  ministration  will  be  resumed.  The 
following  the  due  date  of  the  final  install-  school.  Payment  will  be  considered  to  award  of  Veterans  Administration  bene- 
ment  which  is  payable.  (38  U.S.C.  416  have  been  made  when  the  school  has  fits  will  be  subject  to  any  payments  made 

submitted  a  certification  of  the  child’s  by  the  Bureau  of  Employees’  Compen- 

§3.706  _ *.  e  u-i  enrollment  and  a  certification  of  train-  sation  to  that  payee. 

dren.  i  y  or  c  i  -  thereby  establishing  entitlement  to  (b)  Civilian  employment.  Concur- 

.  *  payment  of  an  administrative  (the  re-  rent  benefits  by  the  Veterans  Adminis- 

inH  granted  dependency  and  porting)  allowance  for  the  certification,  tration  and  the  Bureau  of  Employees’ 

nemnity  compensation;  child  ’under  (b)  An  election  of  educational  assist-  Compensation  may  be  paid  where  the 
nge  18.  Except  as  provided  in  paragraph  ance  will  not  preclude  the  allowance  of  benefit  paid  by  that  agency  is  based  upon 
(b)  (3)  of  this  section,  the  right  of  a  pension,  compensation,  or  dependency  civilian,  employment.  Where  the  same 
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disability  or  death,  held  by  that  agency 
to  have  been  incurred  in  civilian  em- 
plo3rment,  is  also  the  basis  of  a  claim 
with  the  Veterans  Administration,  predi¬ 
cated  on  disability  or  death  due  to  mili¬ 
tary  service,  the  evidence  developed  by 
that  agency  will  generally  rebut  the  pre¬ 
sumption  of  service  connection.  Where 
not  thus  rebutted  the  agency  will  be 
notified  of  the  award  of  Veterans  Ad¬ 
ministration  benefits. 

§  3.709  Social  security. 

Where  the  Veterans  Administration 
has  been  notified  by  the  Social  Security 
Administration  that  payments  to  any 
individual  have  been  authorized  pursu¬ 
ant  to  the  provisions  of  section  217(b)  (2) 
of  the  Social  Security  Act,  the  Veterans 
Administration  will  notify  that  agency 
of  any  determination  that  death  pen¬ 
sion,  compensation,  or  dependency  and 
indemnity  compensation  is  payable  to 
any  dependent  of  the  veteran.  Any  such 
pasrments  certified  by  the  Social  Se¬ 
curity  Administration  covering  any  pe¬ 
riod  on  or  after  the  first  of  any  month 
for  which  the  Veterans  Administration 
benefit  would  be  payable  to  or  for  the 
same  person,  not  exceeding  the  amount 
of  any  pension,  compensation,  or  de¬ 
pendency  and  indemnity  compensation 
otherwise  payable  for  periods  prior  to 
date  of  approval  of  the  award  will  be 
deemed  to  have  been  paid  by  the  Vet¬ 
erans  Administration. 

§  3.710  Civil  service  annuitants. 

Veterans  Administration  benefits  may 
be  paid  to  a  veteran  concurrently  with 
civil  service  retirement  benefits.  How¬ 
ever,  the  payment  of  disability  pension 
will  be  precluded  where  the  annuity, 
after  amortization  of  cost  to  the  annui¬ 
tant,  exceeds  the  statutory  limitations 
on  income. 

Retirement 
§  3.750  Retirement  pay. 

(a)  General.  Except  as  provided  in 
paragraph  (c)  of  this  section  and  §  3.751, 
any  person  entitled  to  receive  retirement 
pay  as  a  member  of  the  Armed  Forces  or 
as  a  commissioned  officer  of  the  Public 
Health  Service  or  the  Coast  and  Geo¬ 
detic  Survey,  may  not  receive  such  pay 
concurrently  with  benefits  payable  under 
laws  administered  by  the  Veterans  Ad¬ 
ministration.  The  term  “retirement 
pay”  includes  retired  pay  and  retainer 
pay. 

(b)  Election.  An  officer  or  enlisted 
man  entitled  to  retirement  pay  as  well 
as  pension  or  compensation  may  elect 
which  of  the  benefits  he  desires  to  re¬ 
ceive.  An  election  of  retirement  pay  does 
not  bar  him  from  making  a  subsequent 
election  of  the  other  benefit  to  which  he 
is  entitled. 

(1)  In  initial  determinations,  elections 
may  be  applied  retroactively  if  the 
claimant  was  not  advised  of  his  rights 
of  election  and  the  effect  thereof. 

(2)  The  provisions  of  §  3.752,  relating 
to  Government  and  District  of  Columbia 
employees  do  not  apply  to  pension  or 
compensation  and  do  not  in  any  way  pro¬ 
hibit  such  election. 

(c)  Waiver.  Any  retired  member  of 
the  Armed  Forces  or  commissioned  of¬ 


ficer  of  the  Public  Health  Service  or  the 
Coast  and  Geodetic  Survey,  in  receipt 
of  retirement  pay  may  receive  pension 
or  compensation  upon  filing  with  the 
service  department  concerned  a  waiver 
of  so  much  of  his  retirement  pay  as 
is  equal  in  amount  to  the  pension  or 
compensation  to  which  he  is  entitled. 
(38  U.S.C.  3105) 

Cross  Reference:  Concurrent  benefits  and 
elections;  general.  See  §  3.700. 

§  3.751  Statutory  awards;  retired  serv¬ 
ice  personnel. 

Retired  Regular  and  Reserve  officers 
and  enlisted  men  are  not  entitled  to 
statutory  awards  of  disability  compen¬ 
sation  from  the  Veterans  Administra¬ 
tion  in  addition  to  their  retirement  pay. 
However,  under  §  3.750(c),  eligible  per¬ 
sons  may  waive  an  amount  equal  to  the 
basic  disability  compensation  and  any 
statutory  award  otherwise  payable  by 
the  Veterans  Administration. 

§  3.752  Government  and  District  of  Co¬ 
lumbia  employees. 

(a)  General.  Except  as  provided 
hereafter,  retirement  pay  to  a  commis¬ 
sioned  officer  (other  than  that  payable 
on  or  after  July  1,  1947,  to  retired  Re¬ 
serve  officers  during  a  period  of  actual 
membership  in  the  Organized  Reserve 
Corps  of  a  Reserve  component  of  the 
Armed  Forces)  may  not  be  paid  con¬ 
currently  with  salary  from  the  United 
States  Government,  the  Municipal  Gov¬ 
ernment  of  the  District  of  Columbia,  or 
any  corporation  of  which  the  majority 
of  stock  is  owned  by  the  United  States. 
(Section  212,  Pub.  Law  212, 72d  Congress, 
&s  amended.) 

(b)  Annual  salary — (1)  Concurrent 
benefits  payable.  Concurrent  benefits 
may  be  paid  when; 

(1)  The  rate  of  retirement  pay  and 
the  rate  of  the  civilian  pay,  when  com¬ 
bined,  are  equal  to  or  less  than  $10,000; 
or 

(ii)  The  retirement  pay  is  at  a  rate 
of  less  than  $10,000  and  the  civilian  pay 
is  at  a  rate  of  less  than  $10,000;  how¬ 
ever,  such  person  may  be  paid  the  full 
amount  of  his  civilian  pay  and  such 
additional  amount  of  retirement  pay  as 
will  make  a  total  rate  payment  annu¬ 
ally  of  $10,000;  or 

(iii)  The  disability,  for  which  the  per¬ 
son  was  retired,  was  incurred  in  com¬ 
bat  with  an  enemy  of  the  United  States 
(a  determination  that  a  disability  was 
incurred  or  aggravated  by  active  serv¬ 
ice  in  line  of  duty  does  not  meet  this 
requirement) ;  or 

(iv)  The  disability,  for  which  the  per¬ 
son  was  retired,  was  caused  by  an  in¬ 
strumentality  of  war  in  line  of  duty. 

(2)  Exception.  A  finding  by  the 
Board  of  Veterans  Appeals  that  a  disa¬ 
bility  is  the  direct  result  of  the  per¬ 
formance  of  duty  or  that  the  disability 
for  which  the  officer  was  retired  was  in 
fact  incurred  in  or  aggravated  by  serv¬ 
ice  in  line  of  duty  without  benefit  of 
any  statutory  presumption  does  not  of 
itself  meet  the  requirements  of  subpara¬ 
graph  (l)(iii)  or  (iv)  of  this  paragraph. 

(3)  Concurrent  benefits  not  payable. 
Concurrent  benefits  may  not  be  paid 
when: 


(i)  The  retirement  pay  is  at  a  rate  of 
less  than  $10,000  and  the  civilian  pay  ^ 
at  a  rate  in  excess  of  $10,000.  Ev» 
though  the  civilian  employment  is  paS 
time  and  the  salary  actually  paid  is  less 
than  $10,000  there  is  no  right  to  ^ 
portion  of  the  retired  pay.  ^ 

(ii)  The  retirement  pay  is  at  a  rate 
equal  to  or  in  excess  of  $10,000  per  an- 
num.  However,  such  person  must  elect 
which  form  of  payment  he  desires. 

(4)  Deductions.  The  amount  of  Fed. 
eral  salary  received  includes  the  civil 
service  retirement  and  the  Federal  in- 
come  tax  deductions.  However,  amounts 
received  by  Government  employees  for 
overtime  will  not  be  considered  in  de¬ 
termining  the  annual  rate  of  civilian 
pay. 

(5)  Fees  received  from  Federal  em¬ 
ployment.  (i)  Fees  received  frmn  the 
Federal  or  District  Government  are  in- 
eluded  as  salary  only  when  such  fees  are 
paid  to  the  employee  in  a  “civilian  oflice 
or  position,  appointive  or  elective.” 

(ii)  Pees  based  on  services  fumi^Kd 
under  contract  (i.e.,  when  the  person  re¬ 
ceiving  same  is  not  an  “employee”)  are 
not  included. 

§  3.753  Public  Health  Service. 

Disability  compensation  may  be  paid 
concurrently  with  retirement  pay  to  an 
officer  of  the  commissioned  corps  of  the 
Public  Health  Service,  who  was  receiving 
disability  (Compensation  on  December  31, 
1956,  as  follows: 

(a)  An  officer  who  incurred  a  disa¬ 
bility  before  July  29,  1945,  but  retired 
for  nondisability  purposes  prior  to  suidi 
date. 

(b)  An  officer  who  incurred  a  dis¬ 
ability  before  July  29,  1945,  but  retired 
for  nondisability  purposes  between  July 
4,  1952,  and  December  31,  1956. 

(c)  An  officer  who  incurred  a  disability 
between  July  29,  1945,  and  July  3,  1952, 
but  retired  for  nondisability  purposes 
between  July  4,  1952,  and  December  31, 
1956. 

Special  Benefits 

§  3.800  Disability  or  death  due  .to  hos¬ 
pitalization,  etc. 

(a)  Where  disease,  injury,  death  or 
the  aggravation  of  an  existing  disease  or 
injury  occurs  as  a  result  of  having  sub¬ 
mitted  to  an  examination,  medical  or 
surgical  treatment,  hospitalization,  or 
training  under  any  law  administered  by 
the  Veterans  Administration  and  not  to 
result  of  his  own  willful  misconduct,  dis¬ 
ability  or  death  compensation,  or  de¬ 
pendency  and  indemnity  compensation 
will  be  awarded  for  such  disease,  injury, 
aggravation,  or  death  as  if  such  condi¬ 
tion  were  service  connected.  Benefits 
are  not  payable  unless  claim  is  filed 
within  2  years  after  incurrence  of  such 
disease,  injury,  aggravation  or  death. 
(38  U.S.C.  351) 

(1)  Benefits  under  paragraph  (a)  of 
.  this  section  will  be  in  lieu  of  any  bene¬ 
fits  the  veteran  may  be  entitled  to  re¬ 
ceive  under  the  Federal  Employees’ 
Compensation  Act  inasmuch  as  concur¬ 
rent  payments  are  prohibited.  (See 
§  3.708.) 

(2) .  The  Federal  Tort  Claims  Act  is 
applicable  to  cases  arising  imder  para¬ 
graph  (a)  of  this  section  if  the  injury 
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nr  death  is  due  to  negligence  or  other 
tortious  act.  A  judgment  under  the 
tort  act  does  not  prohibit  payments  un¬ 
der  paragraph  (a)  of  this  section  unless 
soecifled  in  the  terms  of  the  judgment, 
in  settling  any  claims  under  section  403 
of  the  Federal  Tort  Claims  Act  (title  IV, 
Public  Law  601,  79th  Congress) ,  the  Vet¬ 
erans  Administration  must  take  into 
consideration  any  payments  previously 
made  under  paragraph  (a)  of  this  sec¬ 
tion  and  further  payments  will  be  pro¬ 
hibited  by  such  award. 

(b)  (1)  If  the  veteran  served  during  a 
war  period  the  compensation  to  be 
awarded  to  the  veteran  or  his  depend¬ 
ents  will  be  at  the  wartime  rate.  If 
death  occurs  on  or  after  January  1, 1957, 
the  benefit  payable  will  be  dependency 
and  indemnity  compensation. 

(2)  If  the  veteran  served  only  during 
peacetime  the  compensation  to  be 
awarded  to  the  veteran  or  his  depend¬ 
ents  will  be  the  peacetime  rate.  If  death 
occurs  on  or  after  January  1,  1957,  the 
benefit  payable  will  be  dependency  and 
indemnity  compensation. 

Cross  References:  Claims;  injury  due  to 
hospital  treatment,  etc.  See  §  3.154. 

Effective  dates;  disability  or  death  due  to 
hospitalization,  etc.  See  §3.400(1). 

§  3.801  Special  acts. 

(a)  General.  A  special  act  is  one  au¬ 
thorizing  the  payment  of  benefits  to  a 
particular  person  or  persons.  If  a  bene¬ 
ficiary  in  a  special  act  has  no  claim 
before  the  Veterans  Administration,  a 
formal  applipation  must  be  filed  before 
benefits  may  be  awarded. 

(b)  Limitations.  Where  the  rate, 
commencement,  and  duration  are  fixed 
by  a  special  act,  they  are  not'  subject  to 
^  varied  by  the  provisions  and  limita¬ 
tions  of  the  public  laws,  but  where  not 
fixed,  the  rate  and  continuance  of  the 
benefit  is  subject  to  variance  in  accord¬ 
ance  with  the  public  laws. 

(c)  Provisions  of  act.  (1)  When  pen¬ 
sion  or  compensation  is  granted  by  a 
special  act,  which  fixes  the  rate  and 
commencement,  the  rate  thereunder 
cannot  be  increased  nor  can  any  other 
pension  or  compensation  be  paid  in  the 
absence  of  the  payee’s  election,  unless 
the  special  act  expressly  states  that  the 
benefit  granted  thereby  is  in  addition  to 
the  benefit  which  the  person  is  entitled 
to  receive  under  any  public  law. 

(2)  If  a  special  act  corrects  the  nature 
of  separation  from  military  service  and 
does  not  grant  pension  or  compensation 
directly,  then  the  claimant  acquires  a 
status  so  that  he  is  eligible  to  apply  for 
and  be  allowed  benefits.  He,  then,  is 
placed  in  the  same  position  as  he  would 
have  been  if  he  had  been  released  under 
conditions  other  than  dishonorable. 

(d)  Service.  A  special  act  of  Con¬ 
gress,  reciting  that  a  person  is  consid¬ 
ered  to  have  been  mustered  into  the 
service  on  a  named  date  and  honorably 
discharged  on  a  subsequently  named 
date,  is  suflBcient  regardless  of  whether 
the  service  department  has  any  record 
of  such  service. 

(e)  Hospitalization.  Pension  payable 
under  special  acts  is  subject  to  reduction 
pursuant  to  §§  3.551  and  3.557. 


§  3.802  Medal  of  Honor. 

(a)  The  Secretary  of  the  Department 
of  the  Army,  the  Department  of  the 
Navy  or  the  Department  of  the  Air 
Force  will  determine  the  eligibility  of 
applicants  to  the  award  of  the  Medal  of 
Honor  and  will  deliver  to  the  Adminis¬ 
trator  of  the  Veterans  Administration,  a 
certified,  copy  of  each  certificate  or 
award  issued.  (38  U.S.C.  560,  561) 

(b)  An  award  of  special  pension  of 
$10  monthly  will  be  made  as  of  the  date 
of  filing  of  the  application  with  the  Sec¬ 
retary  concerned.  The  special  pension 
will  be  paid  in  addition  to  all  other  pay¬ 
ments  under  laws  of  the  United  States. 
However,  a  person  awarded  more  than 
one  Medal  of  Honor  may  not  receive 
more  than  one  specip.1  pension.  (38 
U.S.C.  562) 

§  3.803  Naval  pension. 

(a)  Payment  of  naval  pension  will  be 
S^uthorized  on  the  basis  of  a  certification 
by  the  Secretary  of  the  Navy.  (10  U.S.C. 
6159,  6160) 

(b)  Awards  of  naval  pension  in  effect 
prior  to  July  14,  1943,  or  renewed  or 
continued  may  be  paid  concurrently  with 
Veterans  Administration  pension  or 
compensation;  however,  such  allowance 
may  not  exceed  one-fourth  of  the  rate 
of  disability  pension  or  compensation 
otherwise  payable,  exclusive  of  addi¬ 
tional  allowances  for  dependents  or 
specific  disabilities. 

(c)  New  awards  of  naval  pension  may 
not  be  awarded  concurrently  )^ith  Vet- 
terans  Administration  pension  or  com¬ 
pensation.  (38  U.S.C.  3104(a) ) 

(d)  Naval  pension  remaining  unpaid 
at  the  date  of  the  veteran’s  death  is  not 
payable  by  the  Veterans  Administration 
as  an  accrued  benefit.  * 

§  3.804  Special  allowance  under  38 
U.S.C.  412. 

(a)  The  provisions  of  this  section  are 
applicable  to  the  payment  of  a  special 
allowance  by  the  Veterans  Administra¬ 
tion  to  the  surviving  dependents  of  a 
veteran  who  served  after  September  15, 

1940,  and  who  died  on  or  after  January 
1,  1957,  as  a  result  of  such  service  and 
who  was  not  a  fully  and  currently  in¬ 
sured  individual  under  title  H  of  the 
Social  Security  Act. 

(b)  The  special  allowance  is  not 
payable : 

(1)  Where  the  veteran’s  death  resulted 
from  Veterans  Administration  hospitali¬ 
zation,  treatment,  examination,  or 
training ; 

(2 )  Where  the  veteran’s  death  was  due 
to  service  rendered  with  the  Common¬ 
wealth  Army  of  the  Philippines  while 
such  forces  were  in  the  service  of  the 
Armed  Forces  pursuant  to  the  military 
order  of  the  President  dated  July  26, 

1941,  or  was  due  to  service  in  the  Philip¬ 
pine  Scouts  under  section  14,  Public  Law 
190,  79th  Ck)ngress. 

(c)  A  claim  for  dependency  and  in¬ 
demnity  compensation  on  a  form  pre¬ 
scribed  will  be  accepted  as  a  claim  for 
the  special  allowance  where  it  is  de¬ 
termined  that  this  benefit  is  payable  or 
where  a  specific  inquiry  concerning  en¬ 


titlement  to  the  special  allowance  is 
received. 

(d)  Payment  of  this  allowance  will  be 
authorized  on  the  basis  of  a  certification 
from  the  Social  Security  Administration.. 
Award  actions  subsequent  to  the  original 
award,  including  adjustment  and  dis¬ 
continuance,  will  be  made  in  accordance 
with  new  certifications  from  the  Social 
Security  Administration. 

(e) (1)  The  special  allowance  will  be 
payable  only  if  the  death  occurred: 

(1)  While  on  active  duty,  active  duty 
for  training,  or  inactive  duty  training  as 
a  member  of  a  uniformed  service  (line  of 
duty  is  not  a  factor) ;  or 

(ii)  As  the  result  of  a  disease  or  injury 
which  was  incurred  or  aggravated  in  line 
of  duty  while  on  active  duty  or  active 
duty  for  training,  or  an  injury  which  was 
incurred  or  aggravated  in  line  of  duty 
while  on  inactive  duty  training,  as  a 
member  of  a  uniformed  service  after 
September  15,  1940,  if  the  veteran  was 
discharged  or  released  from  the  period  of 
such  duty,  under  conditions  other  than 
dishonorable. 

(2)  Where  the  veteran  died  after  sep¬ 
aration  from  service: 

(i)  Discharge  from  service  must  have 
been  under  conditions  other  than  dis¬ 
honorable  as  outlined  in  §  3.12. 

(ii)  Line  of  duty  and  service  connec¬ 
tion  will  be  determined  as  outlined  in 
§  3.1  (k)  and  (m)  and  the  §  3.300  series. 

§  3.805  Loan  guaranty  for  widows;  cer¬ 
tification. 

A  certification  of  loan  guaranty  bene¬ 
fits  may  be  extended  to  widows  based  on 
an  application  filed  on  or  after  January 
1, 1959,  if: 

(a)  The  veteran  served  in  the  Armed 
Forces  of  the  United  States  (Allied  Na¬ 
tions  are  not  included)  at  any  time  on  or 
after  September  16, 1940,  and  prior  to  or 
.on  July  25,  1947;  or  at  any  time  on  or 
after  June  27,  1950,  and  prior  to  Febru¬ 
ary  1,  1955;  and 

(b)  The  veteran  died  in  service;  or 

(c)  The  veteran  died  after  separation 
from  service  and  such  separation  was 
under  conditions  other  than  dishonorable 
provided  the  veteran’s  death  was  the  re¬ 
sult  of  injury  or  disease  incurred  in  or 
aggravated  by  service  in  line  of  duty 
rendered  on  or  after  September  16, 1940, 
regardless  of  the  date  of  entrance  into 
such  service  (cases  where  compensation 
is  payable  because  of  death  resulting 
from  hospitalization,  treatment,  exami¬ 
nation,  or  training  are  not  included) ; 
and 

(d)  'The  widow  meets  the  requirements 
of  the  term  “widow”  as  outlined  in 
§  3.50;  and 

(e)  The  veteran’s  widow  has  not  re¬ 
married  sinee  his  death;  and 

(f)  The  applicant  is  not  herself  an 
eligible  veteran. 

§  3.806  Death  gratuity;  certification. 

(a)  Where  a  veteran  dies  on  or  after 
January  1,  1957,  and  during  the  120-day 
period  which  begins  on  the  day  following 
the  date  of  his  discharge  or  release  from 
active  duty,  active  duty  for  training,  or 
inactive  training  duty,  the  Veterans  Ad¬ 
ministration  will  certify  that  fact  to  the 
Secretary  concerned  If  the  Veterans  Ad- 


1606 


RUIES  AND  REGULATIONS 


ministration  determines  on  the  basis  of 
a  claim  filed  with  it  that: 

<1)  Death  resulted  from: 

(i)  Disease  or  injury  incurred  or  ag¬ 
gravated  while  on  such  active  duty  or 
active  duty  for  training;  or 

(ii)  Injury  incurred  or  aggravated 
while  on  such  inactive  duty  training;  and 
.  (2)  The  decesised  person  was  dis¬ 
charged  or  released  from  such  service 
under  conditions  other  than  dishonor¬ 
able. 

(b)  In  all  cases,  other  than  listed  in 
paragraph  (a)  of  this  section,  the  certifi¬ 
cation  will  be  furnished  at  the  request  of 
the  Secretary  concerned. 

(c)  For  the  purposes  of  this  section, 
line  of  duty  is  not  a  factor.  The  stand¬ 
ards,  criteria,  and  procedures  for  deter¬ 
mining  incurrence  or  aggravation  of  a 
disease  or  injury  under  paragraph  (a) 
of  this  section  are  those  applicable  under 
disability  and  death  compensation  laws 
administered  by  the  Veterans  Adminis¬ 
tration.  (38  UjS.C.  423) 

§  3.807  War  orphans*  educational  as¬ 
sistance;  certification. 

For  the  purposes  of  war  orphans’  edu¬ 
cational  assistance  for  periods  on  and 
after  January  1,  1959,  the  child  of  a  de¬ 
ceased  veteran  will  have  basic  eligibility 
if: 

(a)  The  veteran’s  death  was  the  result 
of  disease  or  injury  incurred  in  or  aggra¬ 
vated  by  active  service.  During  World 
War  I,  as  defined  in  38  U.S.C.  101(7), 
World  War  n,  prior  to  January  1,  1947, 
or  the  Korean  confiict  (cases  where  the 
veteran’s  death  resulted  from  Veterans 
Administration  hospitalization,  treat¬ 
ment.  examination  or  training  are  not 
included) ;  and 

(b)  The  veteran  died  in  service  or  after 
separation  from  service  provided  such 
separation  was  under  conditions  other 
than  dishonorable;  and 

(c)  The  child  meets  the  definitions  of 
relationship  contained  in  §  3.57  except 
as  to  the  requirement  of  age  and  marital 
status.  (38  U.S.C.  1701) 

Cross  Reference:  War  orphans’  educa¬ 
tional  assistance.  See  §  3.707. 

§  3.808  Automobiles  or  other  convey¬ 
ances;  certification. 

A  certification  for  an  automobile  or 
other  conveyance  may  be  extended  to  a 
veteran  if  the  following  requirements  are 
met: 

(a)  Service.  Active  military,  naval  or 
air  service  is  required  in  World  War  n  or 
the  Korean  confiict  as  defined  in  §  3.1  (d) 
or  (e). 

(b)  Disability.  The  disability  of  the 
veteran  must  have  been  incurred  or  ag¬ 
gravated  as  the  result  of  a  period  of  serv¬ 
ice  as  indicated  in  paragraph  (a)  of  this 
section  and  such  veteran  must  be  entitled 
to  compensation  for  one  of  the  following: 

(1)  Loss  or  permanent  loss  of  use  of 
one  or  both  feet ;  or 

(2)  Loss  or  permanent  loss  of  use  of 
one  or  both  hands;  or 

(3)  Permanent  impairment  of  vision 
of  both  eyes:  Central  visual  acuity  of 
20/200  or  less  in  the  better  eye,  with  cor¬ 
rective  glasses,  or  central  visual  acuity 
of  more  than  20/200  if  there  is  a  field 
defect  in  which  the  peripheral  field  has 


contracted  to  such  an  extent  that  the 
widest  diameter  of  visual  field  subtends 
an  angular  distance  no  greater  than  20 
degrees  in  the  better  eye.  (38  U.S.C. 
1901) 

(c)  Date  of  claim.  A  certification  will 
be  issued  to  a  veteran  who  otherwise 
qualifies  under  this  section  only  if  he 
makes  application: 

(1)  Within  5  years  after  dat'e  of  dis¬ 
charge  or  release  from  active  service;  or 

(2)  Within  3  years  after  occurrence  of 
a  disability  enumerated  in  paragraph 
(b)  of  this  section  if  the  disability  occurs 
subsequent  to  date  of  discharge  or  re¬ 
lease  (“occurrence”  is  factual  and  is  de¬ 
termined  from  that  date  and  not  the  date 
of  rating) ;  or 

(3)  Within  1  year  from  the  date  on 
which  his  entitlement  to  compensation 
for  a  disability  enumerated  in  paragraph 
(b)  of  this  section  is  determined,  not¬ 
withstanding  subparagraphs  (1)  and  (2) 
of  this  para^aph.  (38  U.S.C.  1905) 

(d)  Duplication  of  benefits.  A  certifi¬ 
cation  of  eligibility  will  not  be  issued  to 
any  veteran  for  more  than  one  automo¬ 
bile  or  other  conveyance  under  the  pro¬ 
visions  of  this  section.  (38  U.S.C.  1904) 

§  3.809  Specially  adapted  housing. 

A  certificate  of  eligibility  for  assistance 
in  acquiring  specially  adapted  housing 
may  be  extended  to  a  veteran  if  the  fol¬ 
lowing  requirements  are  met: 

(a)  Service.  Active  militarjr,  naval  or 
air  service  after  April  20,  1898,  is  re¬ 
quired.  Benefits  are  not  restricted  to 
veterans  with  wartime  service. 

(b)  Disability.  The  disability  must 
have  been  incurred  or  aggravated  as  the 
result  of  service  as  indicated  in  para¬ 
graph  (a)  of  this  section  and  the  veteran 
must  be  entitled  to  compensation  for 
permanent  and  total  disability  due  to  the 
loss,  or  loss  of  use,  by  reason  of  ampu¬ 
tation,  ankylosis,  progressive  muscular 
dystrophies,  or  paralysis  of  both  lower 
extremities,  such  as  to  preclude  locomo¬ 
tion  without  the  aid  of  braces,  crutches, 
canes,  or  a  wheel  chair. 

(c)  Duplication  of  benefits.  The  as¬ 
sistance  referred  to  in  this  section  will 
not  be  available  to  any  veteran  more 
than  once. 

Cross  Reference:  Assistance  to  certain  dis¬ 
abled  veterans  in  acquiring  specially  adapted 
housing.  See  §§36.44(K)  through  36.4410  of 
this  chapter. 

Guardianship  and  Institutional 
Awards 

§  3.850  General. 

(a)  Payment  of  benefits  to  a  duly  rec¬ 
ognized  fiduciary  will  be  made  on  behalf 
of  a  person  who  is  mentally  incompetent 
or  who  is  a  minor;  however,  payments 
may  be  made  direct  to  a  minor  who  is 
serving  in  or  has  been  discharged  from 
the  military  forces  of  the  United  States 
or  a  minor  widow.  Direct  payment  to 
such  a  child  or  widow  without  the  ap¬ 
pointment  of  a  fiduciary  is  not  manda¬ 
tory  but  depends  upon  the  circumstances 
involved.  In  any  case  of  an  incompetent 
veteran  having  no  guardian,  payment  of 
benefits  may  be  made  to  the  wife  of  such 
veteran  for  the  use  of  the  veteran  and 
his  dependents. 


(b)  When  payments  have  been  dk. 
continued  or  withheld  from  a  guardian 
benefits  may  be  temporarily  paid  to^ 
person  having  custody  of  the  ^ 
incompetent. 

(c)  Where  the  total  amount  payaWe 
on  behalf  of  a  child  or  children  who  are 
in  the  custody  of  the  widow  or  the 
mother  of  the  child  does  not  exceed  $loo 
for  each  child,  pasmaent  may  be  made  to 
the  widow  or  the  mother  as  legal  cus¬ 
todian  without  reference  to  the  cauef 
Attorney. 

(d)  Benefits  due  a  minor  or  inccanpe- 
tent  adult  Indian  v’ho  is  a  recognized 
ward  of  the  Government,  for  whom  no 
fiduciary  has  been  appointed,  may  be 
paid  to  the  proper  (rflicer  of  the  inrUym 
Service  designated  by  the  Secretary  of 
the  Interior  to  receive  funds  for  said 
person. 

§  3.851  St.  Elizabeths  Hospital,  Wash¬ 
ington,  D.C. 

Benefits  due  or  becoming  due  any  per¬ 
son  who  is  a  patient  at  St.  Elizabeths 
Hospital  will  be  paid  to  a  duly  appointed 
fiduciary  of  such  person.  The  benefits 
payable  to  a  veteran  who  has  no  wife, 
child,  or  dependent  parent  will  be  paid 
by  an  institutional  award  in  accordance 
with  §  3.852  if  there  is  no  such  fiduciary. 
Benefits  payable  to  veterans’  dependaits 
who  are  patients  at  this  hospital  will  be 
paid  only  to  a  fiduciary  of  such  depend¬ 
ent,  except  that  any  awards  now  bdng 
paid  to  the  superintendent  will  be  con¬ 
tinued  while  such  dependent  remaim  a 
patient 

§  3.852  Institutional  awards. 

(a)  When  an  incompetent  veteran  en¬ 
titled  to  pension,  compensation,  or  retire¬ 
ment  pay  is  a  patient  in  a  hospital  or 
other  institution,  payments  on  his  ac¬ 
count  may  be  made  to  the  Manager  of 
a  Veterans  Administration  hospital  or 
chief  officer  of  a  non-Veterans  Adminis¬ 
tration  institution : 

(1)  When  no  fiduciary  has  been  ap¬ 
pointed  or  when  payments  to  an  unsatis- 
factory  fiduciary  have  been  dis¬ 
continued; 

(2)  When  the  Chief  Attorney  certifies 
that  a  fiduciary  is  not  furnishing  the 
chief  officer  funds  required  for  the  vet¬ 
eran’s  comforts  and  desires  not  other¬ 
wise  provided  by  the  institution; 

(3)  When  a  fiduciary  requests  that  an 
institutional  award  be  made  or  con¬ 
tinued,  and  the  Chief  Attorney  approves 
the  request. 

(b)  In  an  institutional  award  of  pen¬ 
sion,  compensation,  or  retirement  pay 
there  may  be  paid  to  the  chief  officer  (rf 
a  non-Veterans  Administration  institu¬ 
tion  in  behalf  of  the  veteran  an  amount 
not  in  excess  of  $30  per  month : 

(1)  All  sums,  otherwise  payable  in  ex¬ 
cess  of  the  institutional  award,  appor¬ 
tionments  or  awards  to  fiduciaries,  will 
be  deposited  in  Personal  Funds  of 
Patients; 

(2)  In  pension  cases  there  may  be 
paid  on  behalf  of  a  veteran,  having  no 
wife,  child,  or  dependent  parent  and  re¬ 
ceiving  care  in  a  non-Veterans  Adminis¬ 
tration  institution,  such  additional 
amount,  within  the  limit  of  the  pension 
payable  and  as  may  be  certified  by  the 
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Tilef  Attorney,  n^ded  for  the  benefit  pointment  of  guardian.  If  Information  parents.  The  total  amount  payable  will 
rf  the  veteran  and  to  pay  for  his  cost  other  than  that  described  in  paragraph  be  the  lesser  of  these  amounts: 
knd  maintenance.  Moneys  on  deposit  (a)  of  this  section  is  received  and  it  is  (1)  Service-connected  death  benefit 
jj  personal  Funds  of  Patients  will  not  be  indicated  that  the  beneficiary  may  be  payable. 

jjed  to  pay  for  his  cost  and  main-  incompetent  or  he  is  not  receiving  or  is  (2)  Amount  of  compensation  payable 
^gjiance;  being  deprived  of  the  full  benefits  being  but  for  the  forfeiture.  No  benefits  are 

(3)  If  the  veteran  has  dependents,  or  paid,  the  Chief  Attorney  will  be  re-  payable  to  any  person  who  participated 
more  is  payable  under  his  rating,  or  quested  to  determine  whether  a  fiduciary  in  the  fraud  causing  the  forfeiture, 
there  are  funds  to  his  credit  in  “Funds  should  be  appointed.  Payments  will  not  caoss  REFjaENCEs:  Effective  dates;  forfei- 
Due  Incompetent  Beneficiaries,”  such  be  discontinued  pending  receipt  of  the  ture.  See  s  3.400(m) . 
additional  amount  as  may  be  needed  Chief  Attorney’s  report  unless  necessary  Reductions  and  discontinuances;  fraud. 
,rtll  be  allowed  on  the  basis  of  a  certifi-  as  a  protective  measure.  See  §  3.500(k). 

^  Marriage  of  f, mate  fidaeiary.  §3.902  Treaaonabte  acu. 

(c)  Where  there  arises  a  situation  as  If  a  female  guardian  or  legal  custodian  (a>  Any  person  determined  by  the 

enumerated  in  paragraph  (a)  (1)  of  this  receiving  benefits  in  such  capacity  mar-  Veterans  Administration  to  be  guilty  (rf 
section,  apportionment  to  dependents  ries,  her  statement  setting  forth  her  mutiny,  treason,  sabotage  or  rendering 
will  be  imder  §  3.451.  present  name  may  be  accepted.  assistance  to  an  enemy  of  the  United 

(d)  raere  will  be  ^id  to  the  M^er  g  3.357  children’,  benefiu  10  fidnctery 

of  8  Veterans  Administration  hospital  or  widow.  benefits  which  he  may  presently  be  re- 

cMiter  all  sums  otherwise  payable  in  ex-  *  ceiving  or  would  have  been  entitled  to  in 

«Ss  of  apportionments  or  awards  to  Where  children  are  separated  from  the  future. 

^claries  reason  of  her  incompe-  (b)  in  the  application  of  paragraph 

(e)  Any  excess  funds  held  by  the  chief  tency,  no  apportionment  is  required.  All  (a)  of  this  section  the  Administrator 

cfflcer  of  a  non-Veterans  Administration  a^niounts  payable  on  behalf  of  the  chil-  may  pay  any  part  of  bmiefits  so  forfeited 
Institution,  not  necessary  for  the  benefit  tlm  fiduciary  of  toe  to  the  dependents  of  the  person  except 

of  the  veteran,  will  be  returned  to  the  widow  provided  the  fiduciary  is  ade-  that  the  amount  may  not  be  in  excess  of 
Veterans  Administration  or  to  a  fidu-  Q^^tely  taking  care  of  the  needs  of  the  that  which  the  dependent  would  be  en- 
darv  if  one  is  serving.  Upon  death  of  children  from  toe  widow’s  estate  volun-  titled  to  as  a  death  benefit.  (38  U.S.C. 
a  veteran  with  no  surviving  heirs,  excess  Warily  or  pursuant  to  a  decree  of  court.  3504) 

funds  will  be  returned  to  the  Veterans  Forfeiture  Compensation.  Whenever  a  vet- 

Administration.  o  *  oaa  i  entitled  to  disability  compensation 

CROSS  reference*  Veterans  benefits  appor-  ^  General.  has  forfeited  his  right  any  part  of  toe 

tionabie  See  8  3.462.  Forfeiture  of  benefits  based  on  one  compensation  payable  except  for  toe  for- 

period  of  service  does  not  affect  entitle-  feiture  may  be  paid  to  his  wife,  children, 
§  J.853  Chief  Officer.  ment  to  benefits  based  on  a  period  of  and  parents.  The  total  amount  pajrable 

The  chief  officer  will  include  and  ap-  service  beginning  after  the  offense  caus-  will  be  toe  lesser  of  these  amounts: 
ply  to  all  boards  of  control,  trustees,  ing  the  prior  forfeiture.  (i)  Service-connected  death  benefit 

boards  of  administration,  commissions,  Any  offense  committed  priwr  to  payable. 

other  person  or  persons  in  charge  of  such  January  1,  1959,  may  cause  a  forfeiture  (ii)  Amount  of  compensation  payable 
institutions,  and  the  bonded  officials  and  any  forfeiture  in  effect  prior  to  Jan-  but  for  the  forfeiture.  No  benefits  are 
thereof,  who  are  authorized  to  receive  uary  1, 1959,  will  continue  to  be  a  bar  on  payable  to  any  person  participating  in 
anrt  disburse  moneys  for  the  benefit  and  nr  after  January  1,  1959.  (Section  3,  -  the  treasonable  act  causing  the  for- 
in  behalf  of  the  inmates  of  such  institu-  Public  Law  85-857.)  feitwe.  . 

tions.  'All  awards  made  to  a  contract  <c)  Pension  or  compensation  pay-  (2)  Pension.  Whenever  a  veteran  en- 
institution  will  be  made  to  the  bonded  mcnts  are  not  subject  to  forfeiture  be-  titled  to  pension  has  forfeited  his  r^ht, 
ofiBcial  of  the  institution  cause  of  violation  of  hospital  rules.  •  any  part  of  the  pension  payable  exc^ 

(d)  When  the  veteran  has  forfeited  his  for  the  forfeiture  provision  may  be  paid 
§3.854  Limitation  on  payments  for  rights  by  reason  of  fraud  or  a  treasonable  to  his  wife  and  children.  The  total 

act  determination  as  to  toe  rights  of  any  amount  payable  will  be  toe  lesser  of 
Benefits  will  not  be  authorized  to  a  dependents  of  record  to  benefits  may  be  these  amounts:  • 
fiduciary  recognized  or  appointed  for  a  made  without  application  on  their  part.  (D  Nonservice-connected  death  bene- 
child,  by  reason  of  its  minority,  for  any  (38  U.S,C.  3503(b)  and  38  U.S.C.  3504  fit  payable. 

period  subsequent  to  the  day  preceding  (b) )  (d)  Amount  of  pension  being  paid  the 

the  date  on  which  the  child  will  attain  cross  References:  Servicemen’s  Indem-  "^^^eran  at  the  time  Of  forfeiture, 
its  majority  under  the  law  ^  the  State  nity;  forfeiture.  See  §  3.1816.  .  jtq  benefits  are  navable  to  any  nerson 

in  which  the  child  resides.  I^ymentson  Burial  benefits;  forfeiture.  See  8  3.1609.  ^ho  narticinated^in  toe  treas^We 
or  after  that  date,  if  otherwise  in  order,  i;*  j  reasonable  act 

will  be  made  direct  to  the  child,  if  com-  ^  Fraud.  causing  toe  forfmture. 

petent,  or,  if  incompetent,  to  a  fiduciary  (a)  A  ^rson  who  know^ly  makes  or  ^  tre^rmble  Mt  craimit^ 

appointed  for  the  child  as  a  mentally  causes  to  be  made  or  conspires,  combines,  ^dnoren,  reg^m^  ot  ^e,  wm 

incompetent  adult.  aids,  or  assists  in,  agrees  to,  arranges 

o  ,  .  .  .  for,  or  in  any  way  procures  the  making  ^  award  to  her  will  not  affect  toe 

reported  mcom-  or  presentation  of  a  false  or  fraudulent  award  to  toe  widow. 

affidavit,  declaration,  certificate,  state-  Cross  References;  Servicemen’s  Indem* 

(a)  Notice  of  commitment  of  bene-  ment,  voucher,  or  paper,  concerning  any  nity;  forfeiture.  See  8  3.1816. 

flciary  or  appointment  of  guardian,  claim  for  benefits  under  any  of  the  laws  Burial  benefits;  forfeiture,  see  8  3.1609. 

Payments  being  made  direct  to  a  bene-  administered  by  the  Veterans  Adminis-  Effective  date;  forfeiture.  See  8  3.400(m), 

Jlclary  wlU  be  discontinued  when  notice  tration  (except  laws  relating  to  Insurance 

V*®*  ‘I?®  beneficiary  has  been  .  benefits)  lorlelts  all  rights,  claims,  and  *  3.500(t). 

or  a  hospital  for  the  l^nne  benefits  under  all  laws  administered  by  §3.903  Effect  of  forfeiture  after  vet- 

the  Veterans  Administration  (except  eran’s  death. 

r^mifl^tto  hM  teen  receiv^  froS  laws  relating  to  Insurance  benefits) .  (38  ^eneyer  a  vetman  has  f^eited  Ws 
the  Chief  Attorney  that  a  fiduciary  has  U.S.C.  3503(a))  right  by  reason  of  fraud  or  a  treasonable 

been  appointed  or  a  statement  that  pay-  Whenever  a  veteran  entitled  to  act  his  surviving  dependents  upon 

ments  should  be  released  direct  to  the  disability  compensation  has  forfeited  his  prefer  application  may  be  paid  penston 
beneficiary.  right  under  this  section  toe  compensa-  compensation,  or  dependency  and  indem- 

(b)  Evidence  of  incompetency  other  tion  payable  except  for  the  forfeiture  nity  compensation  if  otherwise  eligible 
than  notice  of  commitment  or  of  ap-  will  be  paid  to  his  wife,  children  and  No  benefits  are  payable  to  any  persoi 
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who  participated  in  the  fraud  causing 
the  forfeiture.  (38  U.S.C.  3503(c) ) 

Cross  Refibencs:  Burial  benefits;  forleU 
ture.  See  §  3.1609. 

Protection 

§  3.950  Helpless  children;  Spanish- 
American  and  prior  wars. 

Marriage  is  not  a  bar  to  the  payment 
of  pension  or  'compensation  to  a  help¬ 
less  child  under  an  award  approved  prior 
to  April  1,  1944.  The  presumption,  aris¬ 
ing  from  the  fact  of  marriage,  that  help¬ 
lessness  has  ceased  may  be  overcome  by 
positive  proof  of  continuing  helplessness. 
As  to  awards  approved  on  or  after 
April  1,  1944,  pension  or  compensation 
may  not  be  paid  to  a  helpless  child  who 
has  married. 

§  3.951  Total  disability. 

A  rating  of  total  disability  or  perma¬ 
nent  total  disability  made  for  pension, 
compensation,  or  insurance  purposes 
,  under  laws  administered  by  the  Veterans 
Administration  and  continuously  in  force 
for  20  or  more  years  will  not  be  reduced 
thereafter  except  upon  a  showing  that 
such  rating  was  based  on  fraud.  (38 
TJJS.C.  110) 

§  3.952  Protected  ratings. 

Ratings  imder  the  Schedule  of  Disabil¬ 
ity  Ratings,  1925,  which  were  the  basis 
of  compensation  on  April  1,  1946,  are 
subject  to  modification  only  when  there 
is  a  change  in  physical  or  mental  condi¬ 
tion  providing  greater  benefits  when 
evaluated  under  the  Schedule  for  Rating 
Disabilities,  1945  (Loose  Leaf  Edition), 
or  when  such  a  change  would  have  re¬ 
quired  a  reduction  under  the  1925  sched¬ 
ule,  after  which  time  all  evaluations  will 
be  under  the  1945  schedule  (loose  leaf 
edition)  only.  Such  changes  must  be  of 
an  other  than  temporary  nature  *(due  to 
hospitalization,  surgery,  etc.).  When  a 
temporary  evaluation  is  involved,  the 
/ 1925  schedule  evaluation  will  be  restored 
after  the  period  of  increase  has  elapsed 
unless  ttie  permanent  residuals  would 
have  required  reduction  imder  that 
schedule,  or  unless  an  increased  evalua¬ 
tion  would  be  assignable  under  a  1945 
schedule  (loose  leaf  edition)  rating.  In 
any  instance  where  the  changed  condi¬ 
tion  represents  an  incresused  degree  of 
disability  under  either  rating  schedule 
but  the  evaluation  provided  by  the  1945 
schedule  (loose  leaf  edition)  is  less  than 
the  evaluation  in  effect  under  the  1925 
schedule  on  April  1, 1946,  the  1925  sched¬ 
ule  evaluation  and  award  are  protected. 

§  3.953  Public  Law  85-857. 

(a)  In  receipt  of  or  entitled  to  receive 
benefits  on  December  31,  1958.  Any  per¬ 
son  receiving  or  entitled  to  receive  bene¬ 
fits  under  any  public  law  administered 
by  the  Veterans  Administration  on  De¬ 
cember  31, 1958,  may.  except  where  there 
was  fraud,  clear  and  unmistakable  error 
of  fact  or  law,  or  misrepresentation  of 
material  facts,  continue  to  receive  such 
benefits  as  long  as  the  conditions  war¬ 
ranting  such  payment  under  those  laws 
continue.  The  greater  benefit  under  the 
previous  law  or  the  corresponding  sec¬ 
tion  of  title  38.  United  States  Code,  will 
be  paid  in  the  absence  of  an  election  to 


receive  the  lesser  benefit.  (Section  10, 
Pub.  Law  85-857.) 

(b)  Emergency  officers’  retirement 
pay.  Any  person  who  was  receiving,  or 
entitled  to  receive,  emergency  oflBc^rs’ 
retirement  pay,  or  other  privileges  or 
benefits  as  a  retired  emergency  officer 
of  World  War  I,  on  December  31,  1958, 
under  the  laws  in  effect  on  that  day,  will, 
except  where  there  was  fraud,  clear  and 
unmistakable  error  as  to  conclusion  of 
fact  or  law,  or  misrepresentation  of 
material  facts,  continue  to  receive,  or  be 
entitled  to  receive,  emergency  officers’ 
retirement  pay  at  the  rate  otherwise 
payable  on  December  31,  1958,  and  such 
other  privileges  and  benefits,  so  long  as 
the  conditions  warranting  such  pay, 
privileges,  and  benefits  under  those  laws 
continue.  (Section  11,  Pub.  Law  85-857.) 

§  3.954  Burial  allowance. 

When  any  person  who  had  a  status 
under  any  law  in  effect  on  December  31, 
1957,  which  afforded  entitlement  to  bur¬ 
ial  benefits  dies,  the  burial  allowance 
will  be  paid,  if  otherwise  in  order,  even 
though  such  status  does  not  meet  the 
service  requirements  of  38  U.S.C.  Ch.  23. 
(38  U.S.C.  905) 

§  3.955  Death  pension. 

For  the  pu^ose  of  38  U.S.C.  541 
through  544  will  be  considered  that  the 
veteran  was  “receiving  or  entitled  to  re¬ 
ceive  compensation  or  retirement  pay 
based  on  a  service-connected  disability” 
even  though  there  is  a  rating  decision 
severing  service  connection  or  holding 
that  the  service-connected  condition  was 
not  disabling,  if  at  the  time  of  death  the 
award  had  not  been  discontinued. 

Accrued 

§  3.1000  Under  38  U.S.C.  3021. 

(a)  Basic  entitlement.  Except  as  pro¬ 
vided  in  §§  3.1001  and  3.1008,  periodic 
monetary  benefits  (other  than  insurance 
and  servicemen’s  indemnity)  authorized 
under  laws  administered  by  the  Veterans 
Administration,  to  which  a  person  was 
entitled  at  his  death  under  existing  rat¬ 
ings  or  decisions,  or  those  based  on  evi¬ 
dence  in  the  file  at  date  of  death,  and 
due  and  unpaid  for  a  period  not  to  ex¬ 
ceed  1  year  prior  to  death  will,  upon  the 
death  of  such  person,  be  paid  as  follows: 

(1)  Upon  the  death  of  a  veteran  to 
the  living  person  first  listed  as  follows: 

(1)  His  spouse; 

(ii)  His  children  (in  equal  shares) ; 

(iii)  His  dependent  parents  (if  the 
veteran  died  before  January  1,  1958,  the 
accrued  is  payable  to  the  dependent 
mother  or  the  dependent  father  in  the 
order  named;  if  the  veteran  died  on  or 
after  January  1, 1958,  the  accrued  is  pay¬ 
able  to  the  dependent  mother  and  de¬ 
pendent  father  in  equal  shares) . 

(2)  Upon  the  death  of  a  widow  or  re¬ 
married  widow,  to  the  veteran’s  children. 

(3)  Upon  the  death  of  a  child,  to  the 
surviving  children  of  the  veteran  entitled 
to  death  pension,  compensation,  or  de¬ 
pendency  and  indemnity  compensation. 

(4)  In  all  other  cases,  only  so  much 
of  the  accrued  benefits  may  be  paid  as 
may  be  necessary  to  reimburse  the  per¬ 
son  who  bore  the  expense  of  last  sick¬ 
ness  and  burial.  (See  §  3.1002.) 


(b)  Apportionments.  (1)  Upon  th§ 
death  of  a  person  receiving  an  app^ 
tioned  share  of  benefits  payable  to  i 
veteran,  all  or  any  part  of  such  unpaid 
amount  is  payable  to  the  veteran  or  to 
any  other  dependent  or  dependents  of 
the  veteran.  (38  U.S.C.  3021(a)  (l)) 

(2)  Where  at  the  date  of  death  of  the 
veteran  an  apportioned  share  is  being 
paid  to  or  has  been  withheld  on  behaS 
of  another  person,  the  apportioned 
amount  remaining  unpaid  for  periods 
prior  to  the  date  of  the  veteran’s  death 
is  payable  to  the  apportionee.  Where  it 
is  determined  after  the  veteran’s  death 
that  an  increased  amount  is  payable,  the 
apportionee  is  entitled  to  receive*  his 
proportionate  share  in  his  own  right, 
covering  a  period  hot  to  exceed  1  year 
prior  to  the  date  of  the  veteran’s  death 
There  is  no  time  limit  for  the  date  (A 
filing  of  a  claim  by  the  apportionee. 

(3)  Where  the  accrued  death  pension, 
compensation,  or  dependency  and  in- 
demnity  compensation  was  payable  for 
a  child  as  an  apportioned  share  of  the 
widow’s  benefit,  payment  will  be  made 
under  the  provisions  of  paragraph  (a) 

(4)  of  this  section,  on  the  expenses  d 
such  deceased  child’s  last  sickness  and 
burial. 

(c)  Claims  and  evidence.  Applica¬ 
tions  for  accrued  benefits  must  be  filed 
within  1  year  after  the  date  of  death.  If 
a  claimant’s  application  is  incomplete 
at  the  time  it  is  originally  submitted,  the 
claimant  will  be  notified  of  the  evidence 
necessary  to  complete  the  application. 
If  such  evidence  is  not  received  within  1 
year  from  the  date  of  such  notification, 
no  accrued  benefits  may  be  paid.  A 
claim  for  death  pension,  compensation,^ 
or  dependency  and  indemnity  compen¬ 
sation,  by  an  apportionee,  widow,  child, 
or  parent  is  deemed  to  include  ckdm  for 
any  accrued  benefits.  (See  §  3.152(b).) 
(38  U.S.C.  3021(c)) 

(d)  Definitions.  (l)(i)  “Spouse” 
mean  the  widow  or  widower  of  the  vet¬ 
eran  irrespective  of  the  date  of  marriage. 
Continuous  cohabitation  is  not  a  factor. 

(ii)  If  the  veteian  died  on  or  after 
August  28,  1957,  a  woman  who  is  recog¬ 
nized  as  widow  by  reason  of  a  marriage 
which  is  “deemed  valid”  may  be  awarded 
accrued  benefits  which  are  otherwise 
payable,  irfcluding  benefits  for  periods 
prior  to  August  28,  1957. 

(2)  “Child”  is  as  defined  in  §  3.57  and 
includes  an  unmarried  child  who  became 
helpless  prior  to  attaining  18  years  of  age 
as  well  as  an  unmarried  child  over  the 
age  of  18  but  not  over  21  years  of  age, 
who  was  pursuing  a  course  of  instruction 
within  the  meaning  of  §  3.57  at  the  time 
of  the  payee’s  death.  However,  upon  tiie 
death  of  a  child  in  receipt  of  death  pen¬ 
sion,  compensation,  or  dependency  and 
indemnity  compensation,  any  accrued 
will  be  payable  to  the  surviving  child  or 
children  of  the  veteran  entitled  to  death 
pension,  compensation,  or  dependency 
and  indenmity  compensation.  Upon  the 
death  of  a  child,  another  child  who  has 
elected  war  orphans’  educational  assist¬ 
ance  under  38  U.S.C.  ch.  35  may  receive 
accrued  death  pension,  compensation,  or 
dependency  and  indemnity  compensa¬ 
tion,  payable  on  behalf  of  the  deceased 
child  for  periods  prior  to  the  commoice- 
ment  of  benefits  under  that  chapter. 
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road  Retirement  Board.  Persons  re¬ 
ceiving  pension  made  no  contribution 
imder  the  Railroad  Retirement  Act  to 
the  pension  fund.  • 

(2)  Annuity.  Accrued  annuities  due 
for  any  period  prior  to  June  1,  1959,  but 
paid  on  or  after  July  Ij  1959,  will  be 
counted  as  income.  Annuities  accruing 
for  periods  on  and  after  June  1,  1959, 
and  paid  on  or  after  July  1,  1959,  will 
not  be  counted  as  income  under  38  n.S.C. 
522.  Annuity  is  defined  for  the  purposes 
of  payment  of  Railroad  Retirement  bene¬ 
fits  as  that  benefit  paid  to  individuals 
who  are  retired  under  the  provisions  of 
the  Railroad  Retirement  Act  of  1935  or 
the  Railroad  Retirement  Act  of  1937. 

(3)  Survivor  annuities.  Survivor  an¬ 
nuities  will  not  be  coimted  as  inccnne 
under  38  U.S.C.  522.  However,  such  an¬ 
nuities  will  be  considered  as  income 
imder  38  U.S.C.  545. 

(c)  Effective  date.  No  payments  by 
virtue  of  this  bill  may  be  effective  prior 
to  July  1,  1959.  (Instruction  1,  Pub.  Law 
86-28) 

§  3.1551  Payment  of  benefits  to  certain 
veterans  who  were  discharged  as 
aliens  and  to  their  dependents. 

(a)  Provisions  of  the  law.  Public  Law 
86-113  amends  section  3103(c)  of  Title 

'  38,  United  States  Code  by  adding  at  the 
end  thereof  the  following:  “No  individual 
shall  be  considered  as  having  been  dis¬ 
charged  on  his  own  application  or  solici¬ 
tation  as  an  alien  in  the  absence  of  af¬ 
firmative  evidence  establishing,  that  he 
was  so  discharged.” 

(b)  Effect  of  the  act.  The  effect  of 
the  law  is  to  create  a  rebuttable  pre¬ 
sumption  that  a  discharge  for  alienage 
was  not  issued  at  the  veteran’s  own  re¬ 
quest.  Consequently,  it  will  no  longer  be 
necessary  for  the  claimant  to  establish 
this  fact  by  aflarmative  evidence  before 
benefits  may  be  awarded.  In  the  ab¬ 
sence  of  evidence  to  the  contrary  it  is 
presumed  that  the  veteran  was  not  dis¬ 
charged  at  his  own  request. 

(c)  Procedure.  When  a  claim  is  filed 
by  a  veteran  who  was  discharged  as  an 
alien  or  by  a  dependent  of  such  a  de¬ 
ceased  veteran  action  will  be  taken  as 
follows: 

(1)  Where  there  is  aflarmative  evi¬ 
dence  establishing  that  the  veteran  re¬ 
quested  his  discharge  the  claim  for 
benefits  will  be  disallowed.  However,  if 
character  of  discharge  was  changed  to 
honorable  prior  to  January  7,  1957,  by 
a  board  established  under  authority  of 
section  301,  Public  Law  346,  78th  Con¬ 
gress,  as  amended,  or  section  207,  Public 
Law  601,  79th  Congress,  as  amended, 
basic  entitlement  exists  imder  prior  law. 

(d)  Effective .  date.  (1)  Payments 
made  solely  by  virtue  of  this  law  will 
be  effective  date  of  receipt  of  the  new 
or  reopened  claim  or  date  of  enactment 
(July  28,  1959) ,  whichever  is  later. 

(2)  ^/(^ere  otherwise  in  order,  the 
effective  date  of  an  award  as  to  a  claim 
pending  on  the  date  of  approval  of  the 
act  will  be  date  of  enactment  (July  28, 
1959).  For  the  purposes  of  this  sub- 

'  paragraph  a  pending  claim  will  include: 

(i)  A  claim  not  previously  disallowed 
by  the  adjudicating  activity  of  original 
jurisdiction. 


(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(iii)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence,  or  inquiry  on  which  action  was 
pending  on  date  of  enactment  (July  28, 
1959). 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence,  or  inquiry  after  date  of  enactment 
(July  28,  1959),  but  within  the  appeal 
period. 

(e)  Statutory  burial  allowance.  The 
law  applies  to  a  timely  filed  claim  for 
the  statutory  burial  allowance  which 
has  not  been  finally  disallowed.  It  also 
applies  to  a  reopened  claim  filed  within 
the  2-year  period  after  burial  of  the 
veteran.  'The  fact  that  the  veteran  died 
prior  to  enactment  of  the  law  (July  28, 
1959),  will  not  prevent  pa3rment  of  the 
burial  allowance  in  either  case.  (In¬ 
struction  1,  38  U.S.C.  3103(c),  Pub.  Law 
86-113) 

§  3.1552  Instructions  relating  to  assist¬ 
ance  in  acquiring  specially  adapted 
housing  to  seriously  disabled  vet¬ 
erans. 

(a)  Provisions  of  the  law.  Section 
801,  Title  38,  United  States  Code  was 
amended  by  Public  Law  86-239  to  pro¬ 
vide  assistance  in  acquiring  specially 
adapted  housing  to  any  veteran,  who  is 
entitled  to  compensation  under  38  U.S.C. 
ch.  11  based  on  service  after  April  20, 
1898,  for  permanent  and  total  service- 
connected  disability: 

(1)  Due  to  the  loss,  or  loss  of  use,  of 
both  lower  extremities,  such  as  to  pre¬ 
clude  locomotion  without  the  aid  of 
braces,  crutches,  canes,  or  a  wheelchair, 
or 

(2)  Which  includes,  (i)  blindness  in 
both  eyes,  having  only  light  perception, 
plus  (ii)  loss  or  loss  of  use  of  one  lower 
extremity,  and  such  permanent  and  total 
disability  is  such  as  to  preclude  locomo¬ 
tion  without  the  aid  of  a  wheelchair. 

(b)  Effects  of  the  act.  Benefits  are 
not  restricted  to  veterans  of  wartime 
service. 

(1)  The  act  adds  a  new  eligibility  cat¬ 
egory  set  forth  in  paragraph  (a)  (2)  of 
this  section,  to  the  laws  providing  spe¬ 
cially  adapted  housing  to  veterans  en¬ 
titled  to  compensation  under  38  U.S.C. 
ch.  11  for  peacetime  or  wartime  per¬ 
manent  and  total  service-connected 
disability. 

(2)  The  act  also  eliminates  the  former 
requirement  that  inability  to  locomote 
be  due  to  loss,  or  loss  of  use  by  reason 
of  amputation,  ankylosis,  progressive 
muscular  dystrophies  or  paralysis  of 
both  lower  extremities.  It  will  be  suf¬ 
ficient  for  purposes  of  the  act  if  locomo¬ 
tion  without  the  aid  of  braces,  crutches, 
canes,  or  a  wheelchair  is  precluded  by 
the  permanent  and  total  service-con¬ 
nected  conditions,  without  regard  to 
etiology  of  the  disabilities  enumerated 
in  paragraph  (a)  of  this  section. 

(3)  A  veteran  entitled  to  compensa¬ 
tion  for  permanent  and  total  service- 
connected  disability  which  includes 
blindness  in  both  eyes,  having  only  light 
perception  and  the  loss  or  loss  of  use  of 
one  lower  extremity  is  entitled  to  assist¬ 
ance  under  this  act  if  his  permanent  and 


total  disability  precludes  locomoUnn 
without  the  aid  of  a  wheelchair 
requirement  is  in  effect  threefold- 
There  must  be  blindness  in  both  ev* 
having  only  light  perception,  (U)  tS 
must  be  an  anatomical  loss  or  loss  of  ^ 
of  one  lower  extremity,  (iii)  locxMaotiS 
by  means  other  than  a  wheelchair 
be  precluded.  When  these  three  S. 
ments  are  present,  the  veteran  is  eligS 
for  assistance  under  this  act.  " 

(4)  The  term  “preclude  locomotion" 
is  not  meant  to  signify  that  if  motion  b» 
any  other  means  is  possible,  the  veterS 
would  be  ineligible  for  benefits  under  this 
act.  If  rare  and  occasional  locomotion 
by  other  means  is  possible,  but  genwalh 
not  feasible  or  recommended,  ben^ 
may  be  in  order.  It  is  sufficient  for  pur- 
poses  of  this  act  if  resort  to  a  wheelchair 
or  other  mechanical  aid  or  contrivance 
is  necessary,  regular  and  constant 
However,  to  qualify  for  assistance  W 
motion  must  be  prevented  by  the  dis¬ 
ability;  mere  precautionary  inactivity 
will  be  excluded  from  consideration. 

(c)  Effective  date.  This  act  is  effec¬ 
tive  September  8,  1959.  (Instruction  l 
38  U.S.C.  801,  Pub.  Law  86-239) 

§  3.1553  Implementation  of  the  prori. 
sions  of  the  “Veterans’  Pension  An 
of  1959.” 

(a)  Service  requirements  of  deceased 
veterans.  (1)  Ninety  days  or  more  in 
either  World  War  I,  World  War  n,  or 
the  Korean  conflict  (for  method  of  com¬ 
puting  service  see  §  3.17) ;  or 

(2)  A  discharge  or  release  from  such 
service  for  a  service-connected  disabil¬ 
ity;  or 

(3)  At  the  time  of  death  was  receiving 
(or  entitled  to  receive)  compensatim  or 
retirement  pay  based  upon  World  War  I 
World  War  n  or  Korean  conflict  senke- 
connected  disability. 

Note;  The  requirement  is  eliminated  ttail 
a  World  War  n  or  Korean  conflict  veteran  bi 
shown  at  the  time  of  his  death,  in  addition 
to  the  service  requirement,  to  have*  had  i 
service-connected  disability  for  which  com¬ 
pensation  would  have  been  payable  If  dis¬ 
abling  to  a  degree  of  10  percent  or  more. 

(b)  Amounts  of  pension  payable  toithis 
prescribed  income  limitations — (1)  Vet¬ 
eran — (i)  With  no  dependents.  If  the 
veteran  is  unmarried  (or  married  but 
not  living  with  and  not  reasonably  con¬ 
tributing  to  the  support  of  his  spouse) 
and  has  no  child,  pension  will  be  paid  at 
the  monthly  rate  set  forth  in  column  n 
of  the  following  table  opposite  the  vet¬ 
eran’s  annual  income  as  shown  in  cti- 
umn  I: 


I 

II 

If  income  is  not  over— 

Monthly 

amount 

$600 . - . 

$85 

11,200 . 

70 

$1,800 . 

40 

(ii)  With  dependents.  If  the  veteran 
is  married  and  living  with  or  reasonably 
contributing  to  the  support  of  his  spou«, 
or  has  a  child  or  children,  pension  will 
be  paid  at  the  monthly  rate  set  forth  in 
columns  n,  m,  or  IV  (depending  upon 
the  number  of  his  dependents)  of  the 
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ig  table  opposite  the  veteran’s 
income  as  shown  in  column  I: 


hospital  expenses  resulting  from  the 
disease  or  accident  for  which  such  in¬ 
surance  pasunents  are  made) . 

(Vi)  "l^ere  proceeds  of  matured  life 
insurance  policies  or  other  income  is  re¬ 
ceived  in  one  year  suid  parents  are 
made  in  the  following  year  for  just 
debts  or  expenses  of  last  illness  and  bur¬ 
ial  of  the  veteran,  retroactive  adjust¬ 
ment  of  the  pensibn  award  may  be  au¬ 
thorized.  In  other  words,  such  payments 
may  be  offset  against  prior  income  when 
this  is  to  the  claimant’s  advantage.  (See 
also  subparagraph  (3)  (vii)  of  this  para¬ 
graph.) 

(vii)  Compensation  paid  by  the  Bu¬ 
reau  of.  Employees’  Compensation,  De¬ 
partment  of  Labor  (of  the  United 
States),  or  pursuant  to  any  workmen’s 
compensation  or  employer’s  liability 
statute,  or  damages  collected  because  of 
personal  injury  or  death,  less  medical, 
legal,  or  other  expenses  incident  to  the 
injury  or  death  or  the  collection  or  re¬ 
covery  of  such  moneys.  Where  monthly 
pasrments  of  such  employee’s  compensa¬ 
tion  are  withheld  until  the  value  equals 
a  lump  sum  paid  as  damages  by  a  third 
party,  the  lump  sum  will  be  considered  as 
income  when  actually  received. 

(viii)  Retirement  benefits  paid  under 
a  Federal,  State,  municipal  or  private 
business  or  industrial  plan,  including 
Railroad  Retirement  and  Social  Security 
benefits  (Federal  Old  Age  and  Survivors’ 
Insurance  and  Disability  Insurance 
Benefits). 

(o)  Where  the  pasnnents  received 
consist  of  part  principal  and  part  inter¬ 
est,  interest  will  not  be  coimted 
separately. 

(b)  Where  the  retirement  benefit  is 
based  on  the  claimant’s  own  employ¬ 
ment,  the  payments  will  not  be  con¬ 
sidered  income  until  the  amount  of  the 
claimant’s  personal  contribution  (as  dis¬ 
tinguished  from  amounts  contributed  by 
the  employer)  has  been  received.  After 
he  has  received  an  amount  equal  to  his 
personal  contribution,  all  pajonents  will 
be  considered  income. 

(c)  Benefits  received  by  a  widow  based 
on  her  husband’s  emplosunent  will  be 
considered  income  as  received. 

(ix)  Retirement  pay  received  direct 
from  a  service  department  (except 
amounts  waived  under  38  U.S.C.  3105). 

(x)  Proceeds  of  bequests  and  inherit¬ 
ances  received  in  the  settlement  of 
estates.  However,  such  property,  in¬ 
cluding  stocks  and  bonds  received  by 
inheritance  or  otherwise,  will  not  be 
considered  as  "annual  income’’  until  the 
property  or  other  property  acquired  in 
lieu  thereof  by  exchange  or  barter,  has 
been  converted  into  cash.  Where  such 
property  is  converted  into  cash,  the 
amount  of  the  claimant’s  personal  con¬ 
tribution  will  be  deducted  in  determining 
the  net  income. 

(xi)  Gifts. 

(xii)  World  war  adjusted  compensa¬ 
tion. 

(xiii)  Family  allowances  authorized 
by  service  personnel. 

(xiv)  Bonus  or  similar  cash  gratuity 
by  any  State  based  on  service  in  the 
Armed  Forces  of  the  United  States. 

(XV)  Reasonable  value  of  allowances 
to  a  person  in  military  or  naval  service 


If  Income  Is  not  over- 


Monthly 

amount 


Monthly  amount 


$2,000. 

$3,000. 


If  income 
over- 


(lii)  In  need  of  aid  and  attendance.  (jy)  j^come  of  child.  The  separate 
If  the  veteran  is  m  need  m  regular  aid  income  received  by  a  child  or  children, 
and  attendance,  the  nmnthly  rate  pay-  regardless  of  custody,  will  not  be  con- 
able  will  be  increased  by  $70.  sidered  in  computing  the  widow’s  in- 

(iv)  Reasonably  contributing  to  sup-  come  unless  given  to  the  widow.  In 
port  of  spouse.  A  veteran  will  be  paid  as  gi^Iy  gg  much  money  as  is  left 

a  person  without  a  spouse  unless  he  is  after  deducting  any  expenses  for  main- 
reasonably  contributi^  to  her  support,  tenance  of  the  child  will  be  considered 
In  determining  whether  a  veteran  is  i^j^g  i^idow’s  income, 
reasonably  contributing  to  the  support  (3)  child,  (i)  If  there  is  no  widow 
of  his  spouse  all  of  the  circumstances  entitled  to  pension,  the  monthly  rates 
such  as  his  income  and  estate  and  the  payable  arei 
separate  income  and  estate  of  his  spouse  ’ 

m  be  taken  into  consideration.  In  any  . *?« 

case  where  a  special  apportionment  is  •  - 

made  the  special  apportionment  will  be  (a)  If  there  is  more  than  one  child 
considered  as  reasonable  contribution.  the  total  pension  payable  will  be  paid 
(V)  Income  of  spouse.  For  the  purpose  in  equal  shares, 
of  counting  the  income  of  a  spouse,  a  (b)  Pension  will  not  be  paid  to  a  child 
veteran  will  be  considered  as  living  with  whose  annual  income,  excluding  earned 
hisspouse,  even  though  they  reside  apart,  income,  exceeds  $1,800.  Earned  income 
unless  they  are  estranged.  Where  a  vet-  is  that  derived  from  wages  or  self- 
eran  is  living  with  his  spouse  the  total  employment. 

annual  income  of  the  spouse  which  is  (c)  Computation  of  annual  income — 
reasonably  available  to  or  for  the  veteran  (i)  Basic  rule.  Total  income  for  the  full 
except  $1,200  will  be  considered  as  the  calendar  year  will  be  considered ‘except 
income  of  the  veteran,  unless  to  do  so  as  provided  in  subparagraphs  (3)  and 
would  work  a  hardship  upon  the  veteran.  (6)  of  this  paragraph.  The  following  in- 
The  income  of  the  spouse  will  be  con-  elusions  apply  to  the  income  of  a  widow, 
sidered  as  available  to  the  veteran  and  a  child  where  there  is  no  veteran  or 
counting  such  income  will  be  presumed  widow,  a  veteran  and  his  spouse, 
not  to  work  a  hardship  upon  him  unless  (2)  Income  included. 
evidence  is  presented  to  rebut  the  pre-  (i)  Income  of  the  spouse  as  provided 
sumption.  Such  evidence  may  consist  of  in  paragraph  (b)(l)(v)  o^  this  section, 
a  showing  that  the  spouse  has  incurred  (ii)  Special  allowance  under  38  U.S.C. 
unusual  family  expenses  as  a  result  of  412. 

sickness,  hospitalization,  prolonged  care  (iii)  Except  as  otherwise  provided  in 
in  a  nursing  home,  or  other  unusual  ex-  subdivisions  (viii)  (b)  and  (ix)  of  this 
penses  (e.g.,  spouse  working  to  help  de-  subparagraph,  total  salary,  retirement 
fray  veteran’s  unusual  medical  ex-  or  annuity  payments,  or  similar  income, 
penses).  However,  the  fact  that  the  irrespective  of  whether  a  part  of  such 
counting  of  a  part  of  the  spouse’s  income  benefit  was  waived  pursuant  to  statute, 
would  reduce  or  deny  the  veteran  pension  contract,  or  otherwise, 
will  not  be  considered  as  working  a  hard-  (iv)  The  inclusions  contained  in 
shiponhto.  §  3.252(c)  (1). 

(2)  Widow — (i)  Without  child.  If  (v)  Commercial  life  insurance  (in- 

there  is  no  child,  pension  will  be  paid  at  eluding  Federal  employees  Government 
the  monthly  rate  set  forth  in  column  n  life  insurance)  consisting  of  lump  sum 
0^  the  following  table  opposite  the  or  installment  payments, 
widow’s  annual  income  as  shown  in  (a)  Commercial  life  insurance  re¬ 
column  I:  '  ceivei  by  a  beneficiary  will  be  considered 

—  - - -  as  income  in  the  calendar  year  in  which 

I  jj  received  even  though  the  beneficiary  had 

the  right  to  elect  a  lump  sum  or  install- 
If  income  is  not  over—  Monthly  ment  payments. 

-  _ amount^^  Where  an  annuity  or  payment  of 

*600  tfln  endowment  insurance  is  received  by  the 

«  purchaser,  no  part  of  the  payment  re- 

. 26  ceived  will  be  considered  annual  income 

- - - -  until  the  full  amount  of  the  considera¬ 
tion  has  been  received  after  which  the 
full  amount  of  such  payments  will  be 
considered  income. 

(c)  Disability,  accident  or  health  in¬ 
surance  (less  payment  of  medical  or 


(ii)  With  child.  If  there  is  a  widow 
and  one  child,  pension  will  be  paid  at  the 
monthly  rate  set  forth  in  column  II  of 
the  following  table  opposite  the  widow’s 
annual  income  as  shown  in  column  I: 


I 

II 

If  income  is  not  over — 

Monthly 

amount 

*600 . 

*1,200 .  . 

45 

*1,800 .  . 

26 

One 

dependent 

Two 

dependents 

Three  or 
more 

dependents 

$90 

$95 

$100 

75 

75 

75 

45 

45 

45 

' 
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in  addition  to  base  j)ay,  such  as  cloth¬ 
ing,  subsistence  and  quarters. 

(xvi)  •  Insurance  paid  under  the  Mer¬ 
chant  Marine  Act  of  1936,  as  amended. 

(xvii)  Payments  under  chapter  73  of 
Title  10  of  the  United  States  Code  (for¬ 
merly  the  Uniformed  Services  Contin¬ 
gency  Option  Act)  (10  U5.C.  1441). 

(xviii)  Subsistence  allowance  under 
Title  II,  Public  Law  346,  78th  Congress, 
and  such  education  and  training  allow¬ 
ance,  under  38  U.S.Ci  ch.  33  as  is  in 
excess  of  amounts  expended  for  training. 

(xix)  Overtime  pay  received  by  Gov¬ 
ernment  employees. 

(XX)  All  other  income  not  specifically 
excluded. 

(3)  Income  excluded.  The  following 
exclusions  apply  to  the  income  of  a 
widow,  a  child  where  there  is  no  veteran 
or  widow,  a  veteran  and  his  spouse : 

(i)  Payments  of  6  months  death  gra¬ 
tuity  from  a  service  department. 

(ii)  Donations  from  public  or  private 
relief  or  welfare  organizations. 

Note:  This  includes  the  value  mainte¬ 
nance  furnished  by  a  friend  or  relative  or  by 
a  charitable  organization  (civic  or  govern¬ 
mental)  and  benefits  such  as  old  age  assist¬ 
ance,  aid  to  dependent  children,  aid  to  the 
needy  blind. 

(iii)  Any  compensation,  pension  and 
dependency  and  indemnity  compensation 
payments  by  the  United  States  Govern¬ 
ment  under  laws  administered  by  the 
Veterans  Administration  except  imder 
38  U.S.C.  412. 

(iv)  Pasrments  under  policies  of 
United  States  Government  life  insurance 
or  National  Service  life  insurance  and 
payments  of  Servicemen’s  Indemnity. 

(V)  Lump-sum  death  pa3nnents  under 
Title  n  of  the  Social  Security  Act. 

(Vi)  Payments  to  an  individual  under 
public  or  private  retirement,  annuity, 
endowment  or  similar  plans  or  programs 
equal  to  his  personal  contributions 
thereto. 

(vii)  Amounts  equal  to  amounts  paid 
by  a  widow  or  child  of  a  deceased  veteran 
for: 

(a)  His  just  debts; 

(b)  The  expenses  of  his  last  illness; 
and 

(c)  The  expenses  of  his  burial  to  the 
extent  such  expenses  are  not  reimbursed 
under  38  UJ5.C.  ch.  23.  If  a  claim  for 
burial  allowance  has  not  been  made  at 
the  time  the  claim  for  pension  is  adjudi¬ 
cated,  it  will  be  assumed  in  determining 
the  actual  expenses  that  $250  will  be  paid 
as  biuial  allowance.  Subsequent  read¬ 
justment  will  be  made  if  the  facts  indi¬ 
cate  otherwise.  (See  also  subparagraph 
(2)  (vi)  of  this  paragrsq>h.) 

(viii)  Proceed  of  fire  insurance  poli¬ 
cies. 

(4)  Prompt  notice  of  increase  in  in¬ 
come  or  corpus  of  estate,  or  change  in 
status.  If  the  claimant  begins  to  receive 
additional  income,  the  corpus  of  his 
estate  increases  or  his  statiis  changes 
during  a  calendar  year,  he  must  immedi¬ 
ately  furnish  prompt  notification.  If 
notification  of  increase  in  income  or  in 
corpus  of  estate  is  promptly  received,  the 
claimant’s  pension  will  be  adjusted  effec¬ 
tive  the  date  of  last  payment.  If  such 
notification  is  not  promptly  received,  the 
adjustment  will  be  effective  the  first  day 


of  January  of  the  calendar  year  in  which 
the  income  or  net  worth  was  increased, 
or  the  effective  date  of  the  award,  which¬ 
ever  is  later.  Where  change  in  status  of 
dependents  is  involved  and  was  reported 
promptly,  adjustment  will  be  effective 
the  date  of  last  payment  or  date  of 
change  in  status,  whichever  is  later;  if 
not  reported  promptly,  the  date  of 
change  in  status.  The  principle  of 
§  3.253(e)  with  respect  to  prompt  noti¬ 
fication,  will  apply. 

(5)  Adjustment  of  pension  on  the 
basis  of  annual  income  received.  Where 
there  is  doubt  as  to  the  extent  of  antici¬ 
pated  income,  payment  of  pension  will 
be  at  the  lowest  level  consistent  with  the 
report  of  anticipated  income.  Increased 
pension  will  be  awarded  from  the  first  of 
that  calendar  year  or  from  the  date  of 
entitlement,  whichever  is  later,  if  notice 
of  the  claimant’s  actual  income  is  re¬ 
ceived  within  the  succeeding  calendar 
year. 

(6)  Proportionate  computation,  (i) 
Income  (including  that  of  the  spouse) 
will  be  computed  on  a  proportionate 
basis  to  establish  the  income  increment 
and  basic  rate  of  pension  where: 

(a)  The  income  of  the  claimant  for 
the  calendar  year  exceeds  $600  or  $1,000, 
whichever  applies. 

(1)  In  the  claim  of  a  veteran,  where 
there  is  no  entitlement  from  the  first  of 
the  calendar  year,  the  computation  will 
be  on  a  proportionate  basis  from  the  date 
of  entitlement. 

(2)  In  the  claim  of  a  widow  or  the 
child  of  a  deceased  veteran  filed  within 
1  year  from  the  date  of  the.  veteran’s 
death,  computation  will  be  on  a  propor¬ 
tionate  basis  from  the  date  of  the  vet¬ 
eran’s  death.  If  pension  is  payable  only 
from  the  date  of  filing  claim,  the  claim¬ 
ant’s  income  will  be  computed  on  a  pro¬ 
portionate  basis  from  date  of  claim. 

(b)  Where  there  is  a  status  change 
affecting  income  limitation  and  the  in¬ 
come  of  the  claimant  for  the  calendar 
year  exceeds  $600  or  $1,000,  whichever 
applies : 

(1)  From  the  date  the  status  of  a  vet¬ 
eran  changes  during  a  calendar  year 
from  that  of  a  married  veteran  (or  a 
person  who  has  a  child  or  children)  to 
that  of  an  unmarried  person  (or  a  per¬ 
son  who  does  not  have  a  child  or' 
children) . 

(2)  From  the  date  the  status  of  a  vet¬ 
eran  changes  during  a  calendar  year 
from  that  of  an  unmarried  veteran  (or 
a  person  who  does  not  have  a  child  or 
children)  to  that  of  a  married  person  (or 
a  person  who  has  a  child  or  children). 

(3)  From  the  date  the  status  of  a 
widow  changes  during  a  calendar  year 
from  that  of  a  widow  and  a  child  to  that 
of  a  widow  without  a  child. 

(4)  From  the  date  the  status  of  a 
widow  changes  during  a  calendar  year 
from  that  of  a  widow  without  a  child  to 
that  of  a  widow  and  a  child. 

(5)  In  determining  entitlement  under 
the  circumstances  outlined  in  subdivi¬ 
sions  (I)  through  (4)  of  this  subdivision, 
the  proportionate  computations  will  be 
applied  to  each  period  separately  and  will 
not  be  combined  to  afford  a  total  appli¬ 
cable  to  the  entire  calendar  year.  The 
amount  of  income  received  within  each 


separate  period  will  determine  eutiUe, 
ment  to  pension  for  that  period.  ^ 

(ii)  If  the  claimant’s  total  income  for 
the  calendar  year  is  less  than  $600  or 
$1,000,  whichever  applies,  the  date  J 
receipt  of  such  income  is  not  a  factor  om 
income  will  not  be  computed  proporti^ 
ately  for  only  part  of  a  year. 

(iii)  Where  a  beneficiary  who  is  re¬ 
ceiving  pension  under  the  prior  la* 
elects  to  receive  pension  under  PvibU 
Law  86-211  his  pension  rate  will  be  based 
upon  his  annual  income  for  the  entire 
calendar  year  1960. 

(d)  Corpus  of  estate.  Payment  of 
pension  will  not  be  authorized  when  the 
corpus  of  estate  is  such  that  under  aU 
the  circumstances. including  considera¬ 
tion  of  income,  it  is  reasonable  that  some 
part  of  the  corpus  be  consumed  for 
maintenance.  This  limitation  applies  to 
the  estate  of  a  veteran,  widow  or  a  child 
where  -there  is  no  veteran  or  widow. 

(1)  Principles  of  measurement  of  cor¬ 
pus  of  estate.  The  term  corpus  U  es¬ 
tate  means  the  net  worth  of  all  real  and 
personal  property. 

(i)  Property  which  is  owned 

by  the  veteran  and  his  wife — (o)  ficoJ 
property.  The  recorded  deed  or  other 
evidence  of  title  will  constitute  prima 
facie  evidence  of  ownership  as  shown. 
In  the  event  both  husband  and  wife  e^)- 
pear  as  owners,  whether  by  purchase, 
gift,  inheritance  or  operation  of  law  ii 
will  be  presumed  that  each  owns  one- 
half.  The  veteran’s  statement  as  to  the 
nature  and  type  of  ownership  will  be 
accepted  as  prima  facie  evidence  of  the 
pertinent  facts  stated  unless  aU  the  dvi- 
dence  of  record  raises  a  doubt.  If  such 
evidence  raises  a  doubt  as  to  the  nature 
and  type  of  ownership,  the  determW 
tion  will  be  made  in  accordance  .with  the 
facts  found. 

(b)  Personal  property.  All  personal 
property,  the  title  to  which  is  in  the  namB 
of  the  veteran,  or  in  his  name  jointly 
with  his  wife,  which  is  subject  to  disposi¬ 
tion  by  him  without  joinder  of  his  wife, 
will,  for  the  purpose  of  determining  the 
corpus  of  the  veteran’s  estate,  be  con¬ 
sidered  the  property  of  the  veteran. 

(ii)  If  the  veteran  owns  property  in 
partnership,  the  portion  to  be  counted 
as  part  of  the  veteran’s  estate  will  be 
determined  by  the  facts. 

(iii)  Where  there  is  a  veteran,  wife 
and/or  child  or  children,  the  corpus  of 
the  veteran’s  estate  only  will  be  con¬ 
sidered;  the  corpus  of  the  estate  of  the 
wife  and/or  child  or  children  will  not 
be  considered.  Where  there  is  a  widow 
and  child  or  children  the  corpus  of  the 
widow’s  estate  only  will  be  considered: 
the  corpus  of  the  estate  of  the  chDd  or 
children  will  not  be  considered.  Where 
there  is  a  child  or  children  only  the  cor¬ 
pus  of  the  estate  of  the  child  or  children 
will  be  considered. 

(2)  Factors  for  consideration.  Judg¬ 
ment  will  be  exercised  in  individual  cases 
in  determining  whether  the  corpus  of 
the  claimant’s  estate  is  such  that  it  is 
reasonable  to  assume  that  part  of  it 
should  be  consumed  for  his  maintenance 
before  pension  would  be  payable.  Items 
to  be  considered  in  determining  whether 
part  of  the  corpus  of  the  estate  should 
be  consumed  before  pension  eligibility 
is  established  include: 
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(1)  Type  amount  of  property  The  date  of  October  1.  1960,  is  predi-  (4)  Apportionment  to  dependent  par- 

involved.  Whether  the  property  can  be  cated  upon  a  constructive  admission  on  ents.  Where  an  incompetent  veteran 
readily  converted  into  cash  at  no  sub-  July  1,  1960,  with  respect  to  a  veteran  having  neither  wife  nor  child  is  receiving 
stantial  sacrifice  to  the  claimant.  The  receiving  pension  on  June  30,  1960,  and  care  or  treatment  by  the  Veterans  Ad- 
claimant  will  not  be  expected  to  sell  his  who  is  awarded  pension  effective  July  1,  ministration  and  his  estate  exceeds 
dwelling  (single  family  unit).  Generally  1960,  under  Public  Law  86-211  because  $1,500,  an  apportionment  to  his  depen- 
ownership  of  nonincome  producing  of  his  election.  Where  a  hospitalized  dent  parents  under  Public  Law  86-146 
realty  will  not  bar  payment  of  pension  or  institutionalized  veteran  is  awarded  (38  U.S.C.  3203(b)(3))  may  not  exceed 
unless  there  is  a  sizeable  amount,  pension  under  Public  Law  86-211  on  the  $30  monthly,  after  2  full  calendar 
Stocks,  bonds,  other  liquid  securities  and  basis  of  a  new  claim  with  an  effective  months  of  treatment  or  care  in  Public 
cash  and  savings  accounts  will  be  date  subsequent  to  July  1,  1960,  the  Law  86-211  cases, 
measured  against  the  needs  of  the  period  of  treatment  or  care  subsequent  (b)  Restoration  of  pension  upon  termi- 

ciaimant.  to  June  30,  1960,  will  be  counted  even  nation  of  treatment  or  care.  Where  a 

(ii)  Age  of  the  claimant  and  life  ex-  though  all  or  a  part  of  it  was  before  veteran  whose  pension  has  been  reduced 
pectancy.  If  the  claimant  is  young,  it  the  effective  date  of  his  award.  How-  under  subparagraph  (1)  of  this  para- 
will  be  considered  that  consumption  of  ever,  where  a  hospitalized  or  institu-  graph  is  released  from  treatment  or  care 
part  of  the  estate  would  be  more  burden-  tionalized  veteran  elects  to  receive  pen-  the  apportionment  to  his  wife  or  children 
some  than  in  the  case  of  an  older  claim-  sion  under  Public  Law  86-211  and  the  will  be  discontinued  effective  the  day  be- 
ant  since  with  greater  life  expectancy  effective  date  of  his  election  is  subse-  fore  his  release.  The  veteran  wiH  be 
need  for  a  greater  estate  is  demonstrated,  quent  to  July  1, 1960,  the  period  of  treat-  awarded  the  full  amount  of  pension  to 

(iii)  The  state  of  health  of  the  claim-  ment  or  care  prior  to  the  effective  date  which  he  is  then  entitled  from  the  date  of 

ant  and  his  dependents.  It  can  readily  of  his  election  will  not  be  counted;  his  release.  If  the  VA  Form  21-404  is  not 
be  seen  if  large  medical  and  hospital  pension  will  be  reduced  to  $30  monthly  received  in  sufidcient  time  to  effectuate 
expenses  are  to  be  anticipated  that  the  effective  the  first  day  of  the  month  fol-  the  adjustments  without  creating  an 
potential  rate  of  depletion  may  preclude  lowing  2  full  calendar  months  of  care  overpayment  in  the  apportioned  award, 
liquidation  of  part  of  the  estate.  or  treatment  after  the  month  of  election,  the  apportionment  will  be  discontinued 

(iy)  Number  of  persons  dependent  on  (2)  Aid  and  attendance.  The  allow-  effective  the  date  of  last  payment  and  the 
claimant  for  support.  Here  too,  the  obli-  ance  for  regular  aid  and  attendance  will  veteran  awarded  his  full  entitlement 
gations  of  the  claimant  to  those  de-  be  continued  during  periods  of  treatment  effective  the  day  following  the  date  of 
pendent  upon  him  for  support  would  or  care  where  the  disability  is  paraplegia  last  payment.  (The  reduction  in  pension 
have  an  important  bearing  on  the  de-  involving  paralysis  of  both  lower  extrem-  after  2  months  is  an  absolute  reduction 
termination  as  to  whether  it  would  be  ities  together  with  loss  of  anal  and  blad-  as  distinguished  from  a  withholding  and 
reasonable  that  part  of  the  estate  be  der  sphincter  control,  Hansen’s  disease,  no  lump  sum  is  payable  upon  release.) 
consumed  before  awarding  pension.  blindness  (visual  acuity  5/200  or  less  or  (f)  Right  of  election — (1)  General.  A 

(V)  Estate  as  related  to  income.  If,  concentric  contractiori  of  visual  field  to  statement  in  writing,  signed  by  the  bene- 
In  addition  to  his  estate,  the  claimant  5  degrees  or  less) .  These  awards  are,  flciary  (or  fiduciary) ,  will  be  accepted  as 
has  sizeable  income  (though  still  with-  however,  subject  to  reduction  under  sub-  a  valid  election.  The  election  may  be 
in  the  income  limits)  this  fact  together  paragraph  (1)  of  this  paragraph  except  deferred  and  exercised  at  any  future 
with  the  size  and  nature  of  his  estate  where  the  disabling  condition  is  Hansen’s  date.  Action  may  not  be  taken  to  award 
will  be  considered.  Attention  should  be  disease.  pension  at  the  new  rates  until  receipt  of 

given  to  claimed  expenses  and  if  un-  (3)  Apportionment  to  wife  or  children,  an  election. 

usual  expenses,  especially  medical,  hos-  Where  the  pension  of  any  veteran  is  re-  (2)  Finality  of  election.  An  election 
pital  and  education,  are  encoimtered,  duced  under  the  provisions  of  subpara-  of  pension  under  Title  38,  United  States 
this  will  be  carefully  weighed.  graph  (1)  of  this  paragraph,  an  appor-  Code,  as  amended  by  Public  Law  86-211 

(e)  Adjustment  of  pension  where  tionment  may  be  made  to  his  wife  and/or  is  final  and  irrevocable  after  a  pension 
veteran  is  in  a  Veterans  Administration  children  effective  the  date  his  pension  check  received  thereunder  is  negotiated, 
institution,  or  other  institution  at  the  was  reduced.  The  amount  of  the  appor-  thereby  prohibiting  a  subsequent  reelec- 
expense  of  the  Veterans  Administration  tionment  generally  will  be  the  difference  tion  of  pension  under  'Title  38,  United 
(including  domiciliary  care).  between  $30  and  the  rate  payable  .during  States  .Code  prior  to  this  enactment. 

Not*:  This  paragraph  applies  only  to  vet-  2  months  Of  treatment  or  care.  (3)  Exercise  of  right  of  election  and 

erans  receiving  pension  under  Public  Law  In  the  exceptional  case  where  claims  file  its  effect.  Only  veterans,  widows,  or 
86-211  and  Spanish-American  War  veterans  evidence  clearly  establishes  materially  children  where  there  is  no  widow,  (or 
who  are  first  awarded  pension  effective  after  reduced  need  on  the  part  of  wife  or  chil-  their  fiduciaries)  may  make  an  election 
June  30, 1960.  dren  (example,  veteran  is  already  con-  and  such  election  controls  the  rights  of 

(1)  Reduction  of  pension  Upon  re-  tributing  a  reasonable  amount  for  an  all  dependents,  including  children  not  in 
ceipt  of  VA  Form  21-404  any  running  estranged  wife)  no  apportionment  or  ap-  the  veteran’s  or  widow’s  custody.  How- 
award  of  pension  except  where  the  vet-  Portionment  in  a  reduced  amount  will  be  ever  in  an  apportioned  ^death  pension 
eran  is  receiving  care  or  treatment  for  made  in  accordance  with  the  facts  foimd.  case,  the  election  by  the  widow  will  not 
Hansen’s  disedse  will  be  reduced  to  $30  event  will  the  veteran  be  paid  more  be  permitted  to  deprive  children  not  in 

per  month  effective  •  than  $30  monthly  while  hospitalized.  If  her  custody  of  the  present  rate  of  pen- 

(i)  ThP  rtflv  nf  tViP  trinntb  fniinwr-  there  is  a  Child  or  Children  but  no  wife  sion  and  the  letter  to  the  widow  wdll  in- 
ing  2  fuU  calendL  moX  Tca^^^^^^  VA  Form  21-592  together  with  the  C-  elude  the  infornaation  that  her  share  wm 
treatment  after  the  month  of  admission,  bolder  will  be  forwarded  to  the  Chief  At-  be  reduced  by  the  ^ount  necessair  to 
or  October  1,  1960,  whichever  is  later.  torney  informing  him  that  an  appor-  maintain  such  child  s  apportion^  share 

(ii)  The  day  of  admission  or  readmis-  tioned  award  is  contemplated  and  of  the  cmrent  rate  if  she  insists  upon 

sion  (including  readmission  from  com-  amount  and  effective  date.  Upon  receipt  ^"®^cUon  incompetents'  An 

pletion  of  bed  occupancy  care  status)  of  a  reply  from  the  Chief  Attorney,  pay-  .  Vf/.  „  S  ^ ^  • 

oAreSSS,t“of  "no!  the  fiduciary  ap-  by  a  TOurt  or.  In  the  al^nce?f 

Su  calenrtef  lx  ®  such.  One  designated  by  a  Chief  Attor- 

fuU  calendar  months  after  July  1,  1960,  such,  one  designated  by  him.  If  there  ney,  including  a  wife  who  is  being  paid 

(iiii  TbP  ^  ^Ife  and  child  or  children  and  the  under  §  13.57  of  this  chapter.  However, 

or  leavp  nf  flh«PTl?p^nf^?HQ?r?  children  are  not  in  the  custody  of  the  an  election  may  not  be  made  by  a  Man¬ 
sion  from  S  vLi?  or  wmpleUon  ^f  further  developed  ager  or  chief  officer  of  a  hospital  or  in¬ 
bed  occupancy  care,'  where  a  previous  addition  to  the  wife’s  share  an  stitution  who  is  receiving  payment  on 

reduction  has  been  made  under  Public  apportionment  made  to  the  custodian  of  behalf  of  an  incompetent  veteran. 

Law  86-211.  the  children  who  is  recognized  by  the  (5)  Effective  dates.  When  an  elec- 

Note:  Periods  of  treatment  or  care  prior  Attorney.  The  amount  of  appor-  tion  is  received  on  or  before  July  1, 1960, 

to  July  1,  I960,  will  not  be  considered  under  tionment  for  the  children  will  depend  the  effective  date  of  the  new  rate  will  be 
Public  Law  86-211.  upon  the  equities  presented.  July  1,  1960.  If  an  election  is  received 
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subsequent  to  July  1,  1960,  the  new  pen¬ 
sion  rate  will  be  awarded  effective  the 
date  of  receipt  of  the  election,  except 
where  death  occurs  prior  to  July  1, 1960, 
claim  is  filed  within  1  year  after  death 
and  the  election  is  filed  within  4  months 
from  date  of  notice  of  award,  the  effec¬ 
tive  date  of  the  new  pension  rate  will  be 
July  1,  1960.  Claimants  who  were  not 
receiving  pension  when  VA  Form  21- 
6799  (NR)  was  sent  as  an  enclosure  with 
the  pension  checks  mailed  the  latter  part 
of  February  1960  and  whose  entitlement 
includes  eligibility  to  pension  on  June 
30, 1960,  will  be  given  4  months  from  the 
date  of  notice  of  their  award  within 
which  to  elect  pension  under  Public  Law 
86-211.  If  an  election  is  received  within 
this  4-month  period,  pension  under  Pub¬ 
lic  Law  86-211  may  be  paid  from  July  1, 
1960.  In  those  cases  where  a  wife  or 
child  is  alleged  on  the  application  and 
evidence  establishing  relationship  or 
birth  is  received  within  1  year  from  the 
date  of  request,  pension  or  increased 
pension  will  be  awarded  effective  the 
date  of  the  original  award.  Where  no 
election  form  is  sent  to  a  hospitalized 
incompetent  veteran,  and  a  fiduciary  is 
^pointed  or  the  veteran  is  rated  compe¬ 
tent,  pension  may  be  paid  from  the  date 
of  hospital  discharge  but  not  prior  to 
July  1,  1960,  if  an  election  is  received 
within  4  months  from  the  date  of  the 
letter  informing  the  fiduciary  or  the  vet¬ 
eran  of  the  right  of  election. 

(g)  Adjustment  of  payments  hy 
amended  award  on  VA  Form  21-553  or 
VA  Form  21-519a — (1)  Apportioned 
ca^es — (i)  Veteran  cases.  Where  there 
is  an  apportionment  of  an  incompetent 
veteran’s  pension  under  §  3.310,  the  in¬ 
crease  will  be  awarded  to  the  dependent 
or  dependents  only.  In  specially  appor¬ 
tioned  cases,  the  increase  wiU  be 
awarded  to  the  veteran  only,  luiless  the 
equities  indicate  otherwise,  -in  which 
event  the  pension  will  be  reapportioned. 

(ii)  Widow  cases.  Where  there  is  an 
apportionment  of  a  widow’s  pension  un¬ 
der  the  provisions  of  Title  38,  United 
States  Code,  as  amended  by  Public  Law 
86-211,  the  widow’s  share  will  be  the 
monthly  rate  set  forth  in  column  n  of 
the  following  table  opposite  the  widow’s 
annual  income  as  shown  in  column  I: 


t 

If  income  it  not  over— 

II 

Monthly 
rate  of 

apportionment 

$i,nnn _ 

$45 

|2;000 . 

36 

$5i;ono _ 

24 

Where  death  pension  has  been  spe¬ 
cially  apportioned,  the  increase  will  be 
awarded  to  the  widow  unless  the  equities 
require  a  reapportionment. 

(2)  Imprisoned  claimants.  Where  an 
apportionment  is  being  made  to  an  im¬ 
prisoned  veteran’s  wife  and/or  child  the 
right  to  elect  pension  under  Public  Law 
86-211  is  vested  in  the  veteran  only.  The 
amount  may  not  exceed  the  death  or 
disability  (whichever  is  the  lesser)  rate 
payable  under  38  UJS.C.  521  or  38  n.S.C. 
541,  as  amended  by  Public  Law  86-211. 
If  the  veteran  is  unmarried  and  has  no 
child  or  if  he  has  a  wife  and/or  child 


but  they  are  Ineligible  for  an  aiH>ortion- 
ment  on  Jime  30,  1960,  because  need  (as 
established  by  income  limitations  for 
death  pension  under  this  law)  is  not 
shown  or  for  any  other  reason  the  vet¬ 
eran  has  no  right  of  election  since  he 
was  not  receiving  or  entitled  to  receive 
pension  on  June  30, 1960.  If  he  becomes 
eligible  for  pension  upon  his  release  from 
imprisonment  on  or  after  July  1,  1960, 
he  will  be  awarded  this  benefit  only 
under  Public  Law  86-211.  The  fore¬ 
going  also  applies  to  imprisoned  wives 
or  children.  However,  where  a  child  is 
receiving  pension  because  the  widow  is 
imprisoned  the  right  of  election  is  vested 
in  the  widow  only  even  though  a  guard¬ 
ian  is  receiving  payments  for  the  child. 

(h)  Savings  provisions.  Section  9, 
Public  Law  86-211,  provides  that  any 
person  entitled  to  benefits  on  June  30, 
1960,  may  receive  those  benefits  for  such 
periods  thereafter  for  which  he  qualifies 
under  Title  38,  United  States  Code,  in 
effect  on  that  date.  This  protective 
clause  is  to  be  interpreted  so  as  to  pre¬ 
clude  denial,  reduction,  or  discontinu¬ 
ance  of  payments  because  of  Public  Law 
86-211  to  any  veteran,  widow  or  child 
entitled  to  benefits  on  June  30,  1960,  by 
virtue  of  laws  then  in  effect.  In  those 
cases  in  a  deferred  status  on  June  30, 
1960,  until  actual  income  for  1960  is  de¬ 
termined,  the  claimant  will  be  afforded 
the  protection  of  section  9,  if  it  is  sub¬ 
sequently  found  that  there  is  entitlement 
to  benefits  on  June  30,  1960.  Protection 
is  accorded  in  those  cases  in  which  a  vet¬ 
eran  in  receipt  of  pension  on  June  30, 
1960,  is  found  to  be  not  permanently  and 
totally  disabled  after  that  date,  but  who 
is  subsequently  again  rated  as  perma¬ 
nently  and  totally  disabled.  The  same 
rule  applies  where  income  becomes  a  bar 
after  June  30,  1960.  The  protective  pro¬ 
vision  is  for  application  only  in  those 
cases  in  which  no  election  under  Public 
Law  86-211  is  made.  However,  a  claim¬ 
ant  whose  pension  was  discontinued  for 
any  reason  prior  to  July  1, 1960,  and  who 
was  not  entitled  on  June  30,  1960,  but 
who  becomes  entitled  after  that  date 
may  be  awarded  pension  only  under  the 
provisions  of  Public  Law  86-211.  Claim¬ 
ants  who  elect  benefits  under  Public  Law 
86-211  and  are  paid  under  it  are  subject 
to  all  of  its  provisions.  (Instruction  1, 
Title  38,  United  States  Code,  chapters  15 
and  55,  Pub.  Law  86-211) 

§  3.1554  Amendment  to  38  U.S.C.  511 
and  512  permitting  Indian  War  and 
Spanish' American  War  veterans  to 
elect  to  receive  pension  under  the 
provisions  of  Public  Law  86-211. 

(a)  Provisions  of  the  law — (1)  Veter¬ 
ans  of  the  Indian  Wars.  Section  1  of 
Public  Law  86-670  amends  38  U.S.C.  511 
adding  at  the  end  thereof  the  following : 

(c)  Any  veteran  eligible  for  pension  under 
this  section  shall,  if  he  so  elects,  be  paid 
pension  at  the  rates  prescribed  by  section 
521  of  this  title,  and  under  the -conditions 
(other  than  the  service  requirements)  ap¬ 
plicable  to  pension  paid  under  that  section 
to  veterans  of  World  War  I.  If  pension  is 
paid  pursuant  to  such  an  election,  the  elec¬ 
tion  shall  be  irrevocable. 

(2)  V eterans  of  the  Spanish- American 
War.  Section  2  of  Public  Law  86-670 


amends  38  UJ5.C.  512(a)  by  addin®  a 
the  end  thereof  the  following:  ** 

(3)  Any  veteran  eligible  for  pension  undw 
this  subsection  shall,  if  he  so  elects,  be  mm 
pension  at  the  rates  prescribed  by  sec^ 
621  of  this  title,  and  under  the  condition 
(other  than  the  service  requirements) 
cable  to  pension  paid  under  that  section  te 
veterans  of  World  War  I,  If  pension  is 
pursuant  to  such  an  election,  the  eleci^ 
shall  be  irrevocable.  ^ 

(b)  Effect  of  the  act.  Public  Law  8$- 
670  permits  veterans  of  the  Indian  and 
Spanish-American  Wars,  who  meet  the 
service  requirements  of  38  U.S.C.  511(b) 
or  512(a)  (2) ,  to  elect  to  be  paid  pension 
at  the  rates  and  under  the  conditions 
provided  by  Public.  Law  86-211.  All  (rf 
the  substantive  provisions  of  $  3.1553 
amid  of  the  subsequent  issues  interpreta¬ 
tive  of  chapters  15  and  55,  Title  38, 
United  States  Code,  as  amended  by  Pu^ 
lie  Law  86-211  as  they  relate  to  veterans 
of  World  War  I,  World  War  II,  ch:  the 
Korean  conflict  are  also  for  application 
to  elections  of  veterans  of  the 

and  Spanish-American  Wars  except  as 
specifically  provided  in  this  section. 

(c)  Notice  to  claimants.  (1)  Veter¬ 
ans  of  the  Indian  and  Spanish-Amer¬ 
ican  Wars  who  are  receiving  monthly 
pension  of  $135.45  based  on  the  need  of 
regular  aid  and  attendance  under  38 
U.S.C.  511(a)(2)  or  512(a)(1)(B)  will 
be  informed  of  their  right  to  irrevocably 
elect  to  receive  pension  under  Public 
Law  86-211,  of  the  pension  payable 
thereunder  and  of  the  conditions  under 
which  each  amount  is  payable. 

(2)  VA  Form  21-6799  (NR),  “Eaec- 
tion,  Net  Worth  and  Income  ^estion- 
naire”,  will  also  be  forwarded  with  each 
letter.  It  is  not  necessary,  however,  tiiat 
the  election  be  made  on  this  form.  A 
statement  in  writing,  signed  by  the  vet¬ 
eran  (or  fiduciary)  will  be  accepted  as 
a  valid  election.  The  election  may  be 
deferred  and  exercised  at  any  future 
date.  Action  may  not  be  taken  to  award 
pension  at  the  new  rate  until  receipt  of 
an  election. 

(3)  Veterans  of  these  wars  who  m 
receiving  pension  of  $101.59  monthly 
are  also  eligible  to  elect  under  Public 
Law  86-2 1 1 .  However,  since  it  would  not 
be  to  their  financial  advantage  to  elect 
they  will  not  be  routinely  informed  of 
this  right.  If  they  subsequently  become 
entitled  to  pension  of  $135.45  monthly 
based  on  the  need  of  regular  aid  and  at¬ 
tendance,  they  will  be  fully  informed  (A 
the  provisions  of  Public  Law  86-211  and 
of  their  right  of  election. 

(d)  Effective  dates.  (1)  Payment  of 
pension  under  Public  Law  86-211,  pur¬ 
suant  to  this  law,  will  be  effective  from 
the  date  of  receipt  of  an  election  or  Sep¬ 
tember  1, 1960,  the  effective  date  of  Pub¬ 
lic  Law  86-670,  whichever  is  later. 

(2)  Where  a  veteran  states  on  VA 
Form  21-6799  (NR)  that  he  is  married  or 
has  a  minor  child  or  children  and  the 
amount  of  pension  payable  to  him  under 
Public  Law  86-211  as  a  veteran  without 
dependents  is  greater  than  the  amount 
he  is  receiving  under  the  old  law,  he  will 
be  awarded  pension  under  Public  Law 
86-211  as  a  veteran  without  dependents. 
He  will  be  informed  of  this  action  and 
requested  to  furnish  evidence  establish¬ 
ing  marriage  or  the  existence  of  the 
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child  If  this  evidence  is  received  within 
1  yew  fro>“  request,  he  will 

be^  awarded  the  increased  pension  pay- 
because  of  his  dependents,  retro- 
Ljtively  from  the  effective  date  of  the 
award  of  pension  under  Public  Law  86- 
211 

(3)  If  under  the  same  circumstances 
he  would  receive  less  pension  under  Pub¬ 
lic  Law  86-211  as  a  veteran  without  de¬ 
pendents  than  he  is  receiving  under  the 
^  law,  action  on  his  election  will  be 
deferred.  He  will  be  informed  of  this 
action  and  requested  to  furnish  evidence 
his  marriage  or  the  birth  of 
the  child.  If  this  evidence  is  furnished 
^thin  1  year  from  the  date  of  request, 
he  win  be  awarded  pension  imder  Public 
Law  86-211,  effective  the  date  of  receipt 
of  his  election  or  September  1, 1960,  the 
effective  date  of  Public  Law  86-670, 
whichever  is  the  later. 

(e)  Savings  provisions. — (1)  Veterans. 
Veterans  who  become  entitled  to  pension 
under  38  U.S.C.  511  or  512(a)  on  or  after 
September  1,  1960,  the  effective  date  of 
Public  Law  86-670,  remain  eligible  to  re¬ 
ceive  and  win  be  awarded  such  benefits 
under  the  applicable  cited  section  of 
Title  38,  United  States  Code,  prior  to  its 
amendment  by  Public  Law  86-670,  sub¬ 
ject  to  the  right  of  election  as  provided 
in  paragraph  (d) . 

(2)  Widows  and  children.  The  elec¬ 
tion  of  a  veteran  does  not  control  nor 
affect  ttie  future  rights  of  his  wife  and 
children.  If  he  should  predecease  them, 
they,  as  his  survivors,  would  remain  eli¬ 
gible  to  receive  pension  under  the  pro¬ 
visions  of  sections  534,  535,  536  or  537, 
of  Title  38,  United  States  Code,  which¬ 
ever  is  applicable. 

(3)  Finality  of  election.  An  election 
under  Public  Law  86-670  is  final  and  ir¬ 
revocable  as  to  the  veteran  after  a  pen¬ 
sion  check  received  thereunder  is  negoti- 
Wed,  thereby  prohibiting  a  subsequent 
reelection  of  pension  under  38  U.S.C.  511 
and  512  prior  to  their  amendment  by 
Public  Law  86-670.  (Instruction  2,  Title 
38  U.S.C.  chapters  15  and  55,  Pub.  Law 
86-211  (Pub.  Law  86-670) .) 

§  3.1555  Presumption  of  service  con¬ 
nection  for  multiple  sclerosis  under 
38  U.S.C.  312(4),  as  amended  by 
Public  Law  86—187. 

(a)  Provisions  of  the  law.  The  law 
amends  section  312(4)  of  Title  38,  United 
States  Code  by  striking  out  “two”  and 
inserting  in  lieu  thereof  “three”.  Sec¬ 
tion  312  thus  reads  in  pertinent  part: 

For  the  purposes  of  section  310  of  this  title, 
and  subject  to  the  provisions  of  section  313 
of  this  title,  in  the  case  of  any  veteran  who 
served  for  ninety  days  or  more  during  a 
period  of  war — 

*  «  *  *  * 

(4)  multiple  sclerosis  developing  a  10 
per  centmn  degree  of  disability  or  more 
within  three  years  from  the  date  of  separa¬ 
tion  from  such  service; 

shall  be  considered  to  have  been  incurred 
in  oc  aggravated  by  such  service,  notwith¬ 
standing  there  is  no  record  of  evidence  of 
such  disease  during  the  period  of  service. 

(b)  Effect  of  the  act.  The  law  extends 
the  presumptive  period  for  service  con¬ 
nection  from  2  to  3  yeai*s.  It  is  applica- 
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ble  to  both  disability  and  death  claims 
where  there  is  wartime  service. 

(c)  Effective  date.  The  date  of  en¬ 
actment  of  this  act  was  August  25,  1959. 
No  benefit  based  solely  on  the  liberalizing 
provisions  of  this  law  may  be  made  effec¬ 
tive  prior  to  date  of  enactment. 

(1)  Pending  claims.  The  effective 
date  of  an  award  as  to  a  claim  pending 
on  the  date  of  enactment  will  be  Au¬ 
gust  25,  1959,  if  evidence  otherwise  es¬ 
tablishes  entitlement  on  that  date. 
Pending  claims  will  include; 

(1)  A  claim  not  previously  adjudicated. 

(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(iii)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  on  which  action  was 
pending  on  date  of  enactment 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  after  date  of  enact¬ 
ment  but  within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
August  25, 1959,  will  be  considered  initial 
claims  for  the  purpose  of  this  law  and  the 
effective  date  will  be  determined  under 
applicable  laws  and  regulations  relating 
to  original  claims  but  not  earlier  than 
August  25,  1959.  (Instruction  1,  38 
U.S.C.  312(4),  Pub.  Law  86-187.) 

§  3.1556  Presumption  of  service  con¬ 
nection  for  Hansen^s  disease  (lep¬ 
rosy)  under  38  U.S.C  312,  as 
amended  by  Public  Law  86—188. 

(a)  Provisions  of  the  law.  The  law 
amends  section  312  of  Title  38,  United 
States  Code  by  adding  after  paragraph 
(4)  of  the  section,  a  paragraph  (5). 
Thus,  section  312  reads  in  pertinent  part: 

For  the  purposes  of  section  310  of  this  title, 
and  subject  to  the  provisions  of  section  813 
of  this  title,  in  the  case  of  any  veteran  who 
served  for  ninety  days  or  more  during  a 
period  of  war — 

«  •  •  «  * 

(5)  Hansen’s  disease  developing  a  10  per 
centum  degree  of  disability  or  more  within 
three  years  from  the  date  of  separation  from 
such  service; 

shall  be  considered  to  have  been  incurred  in 
or  aggravated  by  such  service,  notwithstand¬ 
ing  there  is  no  record  of  evidence  of  such 
disease  during  the  period  of  service. 

(b)  Effect  of  the  act.  The  law  extends 
the  presumptive  period  for  service  con¬ 
nection  from  1  year  to  3  years  in  cases  of 
war  veterans.  It  is  applicable  to  both 
disability  and  death  claims.  The  amend¬ 
ment  applies  only  to  war  service.  It  does 
not  amend  38  U.S.C.  333,  or  change  the 
rule  as  to  peacetime  service  connections. 

(c)  Effective  date.  The  date  of  enact¬ 
ment  of  this  act  was  August  25, 1959.  No 
benefit  based  solely  on  the  liberalizing 
provisions  of  this  law  may  be  made  effec¬ 
tive  prior  to  date  of  enactment. 

(1)  Pending  claims.  The  effective 
date  of  an  award  as  to  a  claim  pending 
on  the  date  of  enactment  will  be  August 
25, 1959,  if  evidence  otherwise  establishes 
entitlement  on  that  date.  Pending 
claims  will  include : 

(i)  A  claim  not  previously  adjudicated. 

(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 


(iii)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  on  which  action  was 
pending  on  date  of  enactment. 

(iv)  A  previously  disallowed  ciain>  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  after  date  of  enactment 
but  within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
August  25, 1959,  will  be  considered  initial 
claims  for  the  purpose  of  this  law  and 
the  effective  date  will  be  determined 
under  applicable  laws  and  regulations 
relating  to  original  claims  but  not  earlier 
than  August  25,  1959.  (Instruction  1,  38 
U.S.C.  312(5),  Pub.  Law  86-188) 

§  3.1557  Payments  to  wife,  child  or 
parent  of  a  competent  veteran  re¬ 
ceiving  compensation  who  disap¬ 
pears,  38  U.S.C.  358,  as  amended  by 
Public  Law  8^212. 

(a)  Provisions  of  law.  The  law  pro¬ 
vides  that  section  358  of  Title  38,  United 
States  Ck>de,  is  amended  by  strildng  out 
“an  incompetent  veteran”  and  inserting 
“a  veteran.”  Thus,  38  UJ3.C.  358,  as 
amended,  reads: 

Where  a  veteran  receiving  compensation 
imder  this  chapter  disappears,  the  Adminis¬ 
trator,  in  his  discretimi.  may  pay  the  com¬ 
pensation  otherwise  payable  to  the  vetwan 
to  his  wife,  children,  and  parents.  Payments 
made  to  a  wife,  child,  or  parent  under  the 
preceding  sentence  shall  not  exceed  the 
amounts  payable  to  each  if  the  veteran  had 
died  from  service-connected  disability. 

(b)  Effect  of  the  act.  The  amend¬ 
ment  has  the  effect  of  eliminating  the 
requirement  that  the  veteran  be  incom¬ 
petent  in  order  to  authorize  payments 
to  his  dependents  when  he  disappears. 
The  provisions  of  S  3.656  are  therefore 
made  applicable  to  competent  as  well  as 
incompetent  veterans,  except  that  where 
the  competent  veteran  disappeared  prior 
to  September  1,  1959,  the  effective  date 
of  the  award  to  his  dependents  will  be 
fixed  in  accordance  with  the  rule  stated 
in  paragraph  (c)  (2)  (i)  of  this  section. 

(c)  Effective  date.  The  date  of  en¬ 
actment  of  this  act  was  September  1, 
1959.  No  benefit  based  solely  on  the 
liberalizing  provisions  of  this  law  may 
be  made  effective  prior  to  date  of  enact¬ 
ment. 

(1)  Pending  claims.  The  effective 
date  of  an  award  as  to  a  claim  for  ap¬ 
portionment  because  of  the  disappear¬ 
ance  of  a  competent  veteran  pending 
on  the  date  of  enactment  will  be  Septem¬ 
ber  1,  1959,  if  evidence  otiierwise  estab¬ 
lishes  entitlement  on  that  date.  Pending 
claims  will  include: 

(1)  A  claim  not  previously  ad¬ 
judicated. 

(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(iii)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence,  or  inquiry  on  which  action  was 
pending  on  date  of  enactment. 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  after  date  of  enactment 
but  within  the  appeal  period. 

(2)  New  claims — (i)  Disappearance  of 
veteran  prior  to  September  1,  1959.  AU 
claims  for  apportionment,  formal  or  in- 
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formal,  received  on  or  after  September  1, 
1959,  which  are  based  on  disappearance 
of  the  veteran  prior  to  September  1, 
1959,  will  be  considered  initial  claims 
for  the  purpose  of  this  law  and  the  effec¬ 
tive  date  will  be  determined  under  ap¬ 
plicable  laws  and  regulations  relating 
to  original  claims  but  not  earlier  than 
September  1, 1959. 

(ii)  Disappearance  of  veteran  on  or 
after  September  1,  1959.  Where  a  vet¬ 
eran  disappears  on  or  after  September  1, 
1959,  apportionment  to  his  dependents 
will  be  effective  the  day  following  date 
of  last  payment  to  him.  (Instruction  1, 
38  U.S.C.  358,  Pub.  Law  86-212) 

§  3.1558  Title  38,  United  States  Code 
106a,  as  modified  by  Public  Law  86— 
142.  Recognition  of  service  in  tbe 
Women’s  Army  Auxiliary  Corps 
(WAAC)  as  active  military  service 
for  persons  who  subsequently  per¬ 
formed  service  in  the  Armed  Forces. 

(a)  Provisions  of  the  law.  (1)  Sec¬ 
tion  1  of  the  law  adds  the  following  to 
Title  10,  United  States  Code: 

1038.  Service  Credit:  certain  service  in 
Women’s  Army  Auxiliary  Corps. 

In  computing  years  of  active  service  of 
any  female  member  of  the  armed  forces, 
there  shall  be  credited  for  all  piuposes,  ex¬ 
cept  the  right  to  promotion,  in  addition  to 
any  other  service  that  may  be  credited,  all 
active  service  performed  in  the  Women’s 
Army  Auxiliary  Corps  after  la&y  13,  1942, 
and  before  September  30,  1943,  if  that  mem¬ 
ber  performed  active  s^vlce  in  the  armed 
forces  after  September  29,  1943.  Service  as 
an  officer  in  the  Women’s  Army  Auxiliary 
Ccnpe  shall  be  credited  as  active  service  in 
the  status  of  a  commissioned  officer,  and 
service  as  an  enrolled  member  of  the  Corps 
shall  be  credited  as  active  service  in  the 
status  of  an  enlisted  member. 

(2)  Section  2  provides: 

A  person  entitled  to  pension  or  compensa¬ 
tion  under  any  law  administered  by  the  Vet¬ 
erans’  Administration,  based  upon  the  active 
service  described  in  section  1  of  this  Act.  may 
elect  within  one  year  after  the  enactment 
of  this  Act  to  receive  that  pension  or  com¬ 
pensation  in  Ueu  of  any  compensation  under 
the  Federal  Employees’  Compensation  Act,  as 
amended  (6  UJS.C.  751  et  seq.),  to  which 
that  person  is  entitled  on  the  basis  of  the 
same  service.  Such  an  election  is  irrevocable 
and  does  not  entitle  that  person  to  the  pen¬ 
sion  or  compensation  for  any  period  before 
the  date  the  election  is  made. 

(3)  Section  3  states: 

No  person  is  entitled  to  back  pay  or  allow¬ 
ances  because  of  any  service  credited  under 
section  1  of  this  Act. 

(b)  Effect  of  the  act — (1)  General. 
For  service  in  the  Women’s  Army  Auxil¬ 
iary  Corps  after  May  13, 1942,  and  before 
September  30,  1943,  to  be  considered  ac¬ 
tive  service  for  benefits  administered  by 
the  Veterans  Administration  because  of 
active  service  in  the  Armed  Forces  sub¬ 
sequent  to  September  29, 1943,  the  period 
of  active  service  in  the  Women’s  Army 
Auxiliary  Corps  must  have  been  termi¬ 
nated  by  release  or  discharge  under  con¬ 
ditions  other  than  dishonorable.  Only 
“active  service  in  the  armed  forces  after 
September  29, 1943,”  that  was  terminated 
imder  conditions  other  than  dishonora¬ 
ble  will  qualify  a  period  of  Women’s 
Army  Auxiliary  Corps  service  as  active 
service  for  Veterans  Administration  ben¬ 


efits.  There  is  no  requirement  that  the 
qualifying,  subsequent  active  service  be 
consecutive  with  or  proximate  to  the 
Auxiliary  Corps  service  or  that  it  be 
during  a  defined  war  period.  This  act 
does  not  limit  benefits  provided  former 
members  of  the  Women’s  Army  Auxiliary 
Corps  under  any  other  law. 

(2)  Pensions.  An  individual  who  per¬ 
forms  active  service  in  the  Armed  Forces 
after  September  29,  1943,  may  be  cred¬ 
ited  in  addition  with  active  service  per¬ 
formed  in  the  Women’s  Army  Auxiliary 
Corps  after  May  13, 1942,  and  before  Sep¬ 
tember  30,  1943,  for  purposes  of  pension 
eligibility ;  requirements  of  active  service 
for  a  total  of  90  days  or  more  can  be 
composed  of  two  or  more  periods  of  serv¬ 
ice  in  World  War  II,  e.g..  Women’s  Army 
Auxiliary  Corps  service  combined  with 
Women’s  Army  Corps  or  other  active 
service  in  the  Armed  Forces.  Moreover, 
90  or  more  days  service  in  Women’s  Army 
Auxiliary  Corps  becomes  active  service 
for  pension,  where  there  is  later  active 
service  even  outside  a  war  period. 

(3)  Compensation.  An  individual  with 
disability  incurred  in  or  aggravated  by 
service  in  the  Women’s  Army  Auxiliary 
Corps  with  subsequent  qualifying  active 
service  in  the  Armed  Forces  is  entitled 
to  disability  compensation  on  the  same 
basis  as  any  other  person  with  a  disabil¬ 
ity  resulting  from  disease  or  injury  in 
active  service. 

(c)  Elections — (1)  Persons  receiving 
federal  employees’  compensation  based 
on  Women’s  Army  Auxiliary  Corps  serv¬ 
ice  on  date  of  enactment  (August  7, 
1959).  The  limitation  on  the  time  in 
which  an  election  to  receive  Veterans 
Administration  compensation  or  pension 
must  be  made  that  is  contained  in  sec¬ 
tion  2  of  this  act  is  interpreted  to  have 
application  only  to  persons  receiving 
federal  employees’  compensation  based 
on  Women’s  Army  Auxiliary  Corps  serv¬ 
ice  on  the  effective  date  of  this  law  (Aug. 
7,  1959). 

(2)  Persons  not  receiving  federal  em¬ 
ployees’  compensation  based  on  Women’s 
Army  Auxiliary  Corps  service  on  August 
7,  1959.  Current  law  prohibits  concur¬ 
rent  pajrment  of  federal  employees’  com¬ 
pensation  based  on  Women’s  Army  Aux¬ 
iliary  Corps  service  and  Veterans  Admin-* 
istration  compensation  or  pension  based 
on  any  period  of  service. 

(3)  Effects  of  election.  Since  a  vet¬ 
eran’s  election  or  the  election  of  a  sur¬ 
viving  dependent  to  receive  Veterans 
Administration  compensation  or  pension 
instead  of  compensation  under  the 
Federal  Employees’  Compensation  Act  is 
final  and  re-election  is  prohibited,  every 
claim  considered  under  this  act  should 
first  be  considered  for  compensation  or 
pension  entitlement.  Then  the  veteran 
or  dependent  should  be  notified  of  the 
potential  Veterans  Administration  com¬ 
pensation  or  pension  and  the  effects  of 
an  election  to  receive  the  Veterans  Ad¬ 
ministration  benefit.  A  binding  election 
is  made  only  after  the  beneficiary  has 
been  properly  informed  of  her  entitle¬ 
ment  to  compensation  or  pension  and 
her  right  to  elect  between  the  benefits 
from  the  Veterans  Administration  and 
compensation  under  the  Federal  Em¬ 
ployees’  -Compensation  Act;  moreover. 


she  must  be  aware  of  the  finality  of  thu 
election.  Care  should  be  exercised 
assure  that  information  supplied  will  ^ 
sufficient  to  insure  a  valid,  irrevocftw! 
election. 

(d)  Effective  dates.  Since  Public  Law 
86-142  creates  a  new  basis  for  eligibiut, 
veterans  in  the  prescribed  category  niu»t 
file  claim  for  benefits.  The  effective  date 
of  an  award  of  compensation  or  pension 
under  this  law  shall  be  the  date  of  en¬ 
actment,  August  7,  1959,  the  date  of 
claim,  the  date  evidence  shows  entitle¬ 
ment  or  the  date  of  receipt  of  election 
to  receive  Veterans  Administration  pay. 
ments,  whichever  is  the  later.  If  award 
is  effective  the  date  of  receipt  of  election 
it  will  be  subject  to  offset  of  any  pay. 
ments  made  by  the  Bureau  of  Employees’ 
Compensation  over  the  same  period. 
(Instruction  1,  Pub.  Law  86-142) 

§  3.1559  Instructions  relating  to  accu¬ 
mulation  and  final  disposition  of  cer- 
tain  benefits  in  the  case  of 
petent  veterans. 

(a)  Effects  of  Public  Law  86-I46__(i) 
Section  3202(d) .  All  gratuitous  benefits 
deposited  by  the  Veterans  Administra¬ 
tion  either  prior  or  subsequent  to  De- 
cember  1,  1959,  into  a  Personal  Funds 
of  Patients  account  of  a  veteran  rated 
or  adjudged  mentally  incompetent  or  in- 
sane  will  be  paid  upon  his  death  in  the 
following  order  of  preference  to  persons 
living  at  time  of  settlement.  Funds  not 
deposited  by  the  Veterans  Administra- 
tion  but  deposited  by  the  veteran  or 
others  to  the  veteran’s  account  will  be 
excluded  from  application  of  this  law. 

(1)  Surviving  spouse. 

(ii)  Children  (without  regard  to  age 
or  marital  status)  in  equal  parts,  and 

(iii)  Dependent  parents  in  equal  parts. 

In  the  absence  of  any  person  in  the  pre¬ 
ceding  classes,  there  may  be  paid  (other 
than  to  a  political  subdivision  of  the 
United  States)  from  any  balance  re¬ 
maining  so  much  as  may  be  necessary 
for  last  sickness  or  burial  expenses.  Any 
remainder  will  be  credited  to  the  current 
appropriation. 

(2)  Section  3203(a)  (2)  (B) .  Any  claim 
filed  pursuant  to  the  preceding  subpara¬ 
graph  must  be  filed  within  5  years  after 
the  veteran’s  death.  If  the  person  en¬ 
titled  is  under  legal  disability  at  the  time 
of  the  veteran’s  death,  the  5-year  period 
will  run  from  date  of  removal  of  legal 
disability.  Failure  of  a  preferred  depend¬ 
ent  to  file  timely  claim  will  not  operate 
to  establish  entitlement  of  a  dependent 
in  a  lower  class  or  a  claimant  for  reim¬ 
bursement.  Failure  of  a  member  of  a 
joint  class  to  file  timely  claim  will  not 
serve  to  increase  the  amount  otherwise 
payable  to  the  other  members  of  that 
class.  A  waiver  of  rights  by  a  person 
having  title  to  all  or  a  share  of  funds 
representing  gratuitous  benefits  on  de¬ 
posit  in  the  Personal  Funds  of  Patients 
account  will  not  serve  to  vest  title  in  a 
person  having  equal  or  successor  rights. 

(3)  Section  3203(b).  (i)  Prohibits 

payment  of  accrued  lump  sum  where 
there  is  no  wife,  child  or  dependent  par¬ 
ent  as  now  prohibited  by  §  3.1007. 

(ii)  Extends  to  hospital  treatment,  in¬ 
stitutional  or  domiciliary  care  by  politi¬ 
cal  subdivisions  of  the  United  States  the 
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nrovlsions  of  S  3.557  regarding  discontin-  as  to  deaths  after  November  30.  1959.  dence  necessary  for  authorization  action 
Lrjce  of  payments  of  compensation.  The  limitations  apply  to  all  funds  de-  is  received  in  the  A^udication  Division 
o^Bton  or  emergency  officers' retirement  scribed  in  paragraph  (a)(1)  on  deposit  at  a  subsequent  date  if  the  facts  were 
na^here  veteran’s  estate  equals  or  ex-  at  the  time  of  the  veteran’s  death  known  to  any  element  of  the  Veterans 
$1,500.  Also  requires  discontinu-  whether  accrued  before  or  after  the  ef-  Administration. 

where  there  is  only  a  dependent  fective  date  of  the  act.  (b)  Original,  reopened  and  amended 

parent  (or  parents).  Thus,  payments  (2)  Section  ZZQZia)  {2)  iB) .  The  lim-  awards  on  and  after  December  1,  1959, 
^  be  continued  only  if  there  is  a  wife  itations  on  time  of  filing  claim  for  funds  will  be  subject  to  the  restrictive  pro- 
or  child.  such  gratuitous  benefits  will  be  visions  of  this  act  even  though  benefits 

(iii)  When  payments  are  discontinued  '  governed  by  the  date  of  the  veteran’s  would  be  payable  from  an  earlier  date 

under  the  preceding  subdivision  and  the  death  or  the  effective  date  of  this  act  but  for  these  amendments.  No  award 
veteran  has  a  dependent  parent  (or  par-  whichever  is  the  later.  Application  for  executed  after  receipt  of  this  section 
ents),  the  amount  payable  but  for  the  these  amounts  must  be  received  within  will  provide  benefits  beyond  November 
discontinuance  may  be  apportioned  to  5  years  after  the  death  of  the  veteran  or  30,  1959,  if  the  limitations  of  this  act 
the  parent  (or  parents)  based  on  need,  from  removal  or  termination  of  legal  apply  or  the  evidence  is  insufficient  to 
The  amount  not  so  apportioned  may  be  disability  as  specified  by  this  subsection,  determine  that  the  limitations  do  not 
paid  for  the  veteran’s  maintenance.  (3)  Section  3203(b)  (2) — (i)  Appor-  apply.  When  awards  in  such  cases  are 

(iv)  Continues  authority  for  institu-  tionments.  The  effective  date  of  this  in  order  the  award  will  carry  a  termina- 

tlonal  awards  contained  in  §  3.852.  act  is  December  1,  1959.  No  apportion-  tion  date  of  November  30,  1959,  and  im- 

(b)  Definitions.  (1)  The  term  “any  ment  to  a  parent  based  solely  on  the  mediate  development  will  be  initiated, 

political  subdivision  of  the  United  provisions  of  this  law  may  be  made  effec-  including  notice  to  parents  of  right  to 
States’’  includes  the  District  of  Colum-  tive  prior  to  that  date.  file  claim  if  in  order. 

bia,  the  various  States  of  the  United  (o)  Running  awards.  In  any  case  in  (f)  Accrued  amounts;  funds  from 

States,  its  territories,  insular  possessions  which  payments  to  a  veteran  have  been  other  than  gratuitous  benefits.  Funds 
ortheCommonwealthof  Puerto  Rico  and  continued  while  he  is  hospitalized  solely  in  Personal  Funds  of  Patients  accounts 
the  counties,  cities  or  municipalities  lo-  because  the  dependency  of  a  parent  (or  which  were  derived  from  sources  other 
cated  therein.  parents)  has  been  established,  no  claim  than  gratuitous  benefits  described  in 

(2)  The  term  “without  charge  or  oth-  for  apportionment  under  this  act  will  be  pai’agraph  (a)  (1)  will  be  disposed  of  in 
erwise”  means  with  or  without  charge,  required  from  such  parent  (or  parents)  ,  accordance  with  instructions  in  effect 

(c)  Value  of  estate.  For  purposes  of  Apportioned  awards  to  such  parent  (or  prior  to  enactment  of  this  law.  (In- 
the  application  of  the  provisions  of  Pub-  parents)  will  be  effective  December  1,  struction  1,  38  U.S.C.  <di.  55,  Pub.  Law 
11c  Law  86-146,  the  value  of  veterans’  1959,  subject  to  establishing  current  de-  86-146) 

estates  will  be  established  in  accordance  pendency  and  need  status  and  recom-  _  ,  .  ,  .  *  .  .  , 

with  the  following  principles:  mendation  by  the  Chief  Attorney  of  the  ®  o.iaw  i^l^ral^u<m  of  de^ition  of 

(1)  Except  as  stated  in  subparagraph  amount  to  be  paid  each  parent  from  that  rr'j  J.**® ,  ®  adopted 

(2)  of  this  paragraph,  aU  funds,  includ-  date.  reteran. 

ing  accumulated  social  security  and  (b)  Pending  claims.  The  effective  (a)  Provisions  of  the  law.  Public 

amounts  on  deposit  in  Funds  Due  In-  date  of  an  award  as  to  a  claim  for  appor-  Law  86-195  amends  38  UJB.C.  101(4)  by 
competent  Beneficiaries  and  to  the  tionment  pending  on  date  of  enactment  adding  the  following  sentence  “A  person 
veteran’s  credit  in  Personal  Funds  of  will  be  December  1,  1959,  if  evidence  shall  be  deemed,  as  of  the  date  of  death 
Patients  at  Veterans  Administration  re-  otherwise  establishes  entitlement  on  of  a  veteran,  to  be  the  legally  adopted 
giotml  offices,  hospitals  and  State  insti-  that  date.  Pending  claims  will  include:  child  of  sudi  veteran  if  such  person  was 
tutions,  as  well  as  other  property,  both  (1)  A  claim  not  previously  adjudi-  at  the  time  of  the  veteran’s  death  living 
persond  and  real  (which  is  capable  of  cated.  in  the  veteran’s  household  and  was 

being  liquidated),  and  interests  therein  (2)  A  previously  disallowed,  claim  legally  adopted  by  the  veteran’s  surviv- 

ovmed  by  the  veteran,  will  be  included  pending  consideration  on  appeal.  ing  spouse  within  two  years  after  the 

In  arriving  at  the  value  of  the  veteran’s  (3)  A  previously  disallowed  claim  re-  veteran’s  death  or  the  date  of  enact- 

estate.  •  opened  by  the  receipt  of  any  claim,  evi-  ment  of  this  sentence;  however,  this 

(1)  Real  and  personal  property.  The  dence,  or  inquiry  on  which  action  was  sentence  shall  not  ai^ly  if  at  the  time 

value  of  such  property,  including  inter-  pending  on  date  of  enactment.  of  the  veteran’s  death,  such  person  was 

csts  therein,  will  be  established  at  the  (4)  A  previously  disallowed  claim  re-  r^eiving  regxdar  contributions  toward 
estimated  net  price  the  veteran’s  equity  opened  by  the  receipt  of  any  claim,  evi-  his  support  from  some  individual  other 

in  the  property  will  bring  at  forced  sale  dence,  or  inquiry  after  date  of  enact-  than  the  veteran  or  his  spouse,  or  from 

after  payment  of  all  costs  incident  to  the  ment  but  within  the  appeal  period.  any  public  or  private  welfare  organiza- 

liquidation.  (c)  Hew  claims.  All  other  claims  for  tion  which  furnishes  services  or  as- 

(ii)  United  States  Savings  Bonds,  War  apportionment,  formal  or  informal,  re-  sistance  for  children.” 

Bonds,  Adjusted  Service  Bonds,  and  other  ceived  on  or  after  the  date  of  enactment  (b)  Effect  of  act.  The  definition  of 
Appreciation  Bonds.  The  current  value  will  be  considered  initial  claims  for  the  “child”  in  38  UJS.C.  101(4),  as  amended 
including  accrued  interest  will  be  used.  purpose  of  this  law  and  the  effective  by  this  law,  is  applicable  to  all  benefits 
(ill)  Bonds  and  stocks.  The  current  date  will  be  determined  under  applicable  covered  by  Title  38,  United  States  Code, 
price  listed  on  a  recognized  stock  ex-  laws  and  regulations  relating  to  original  except  for  insurance  purposes  under 
change  will  be  the  value  to  be  used.  claims  but  not  earlier  than  December  1,  chapter  19  or  in  disposing  of  personal 
(iv)  Cash  in  the  estate.  This  will  be  1959.  property  of  the  veteran  under  section 

included  for  valuation  purposes  notwith-  (d)  Additional  compensation  for  de~  5202(b). 

standing  it  was  derived  from  any  of  the  pendents.  Awards  of  additional  com-  (c)  Adoption — (1)  Evidence.  A  certi- 
cxcluded  items  in  subparagraph  (2)  of  pensation  for  dependent  under  38  U.S.C.  fied  copy  of  the  final  decree  of  adoption 
this  paragraph.  315  and  335  will  be  effective  as  provided  will  be  required,  together  with  such 

(2) .  Items  listed  in  §  13.109(a)(4)  of  in  38  U.S.C.  3011  and  S  3.400(o).  other  evidence  as  may  be  necessary  to 

this  chapter  will  not  be  Included  as  (ii)  Other  awards,  (a)  Limitation  establish  the  identity  of  the  pcurties,  or 

assets.  applying  to  payment  of  pension,  com-  to  substantiate  the  date  of  the  child’s 

(d)  Criteria  for  parents  needs.  Sec-  pensation  or  emergency  officers’  retire-  birth,  or  to  ascertain  any  oth«:  pertinent 
tion  3.250(b)  is  applicable  in  determin-  ment  pay  for  incompetent  veterans  hav-  and  material  facts  in  the  particular 
ing  the  need  of  a  dependent  parent  (or  ing  neither  wife  nor  child  who  are  being  case. 

parents).  furnished  hospital  treatment,  institu-  (2)  Spouse.  The  term  “spouse”  as 

?e)  Effective  dates— (1)  Section  3202  tional  or  domiciliary  care  by  the  United  used  in  the  law  means  a  person  who  was 
(d) .  The  limitations  imposed  on  pay-  States  or  any  political  subdivision  there-  the  lawful  wife  or  husband  of  the  vet- 
ment  of  funds  from  gratuitous  benefits  of  apply  from  December  1,  1959.  Date  eran  at  the  time  of  his  death,  or  whose 
under  laws  administered  by  the  Veterans  of  stop  payment  on  those  cases  falling  marriage  to  the  veteran  is  deemed  valid 
Administration  on  deposit  in  Personal  within  the  limitation  on  that  date  will  under  §  3.52.  It  is  immaterial  that  the 

^ds  of  Patients  accounts  are  effective  be  November  30,  1959  even  though  evi-  spouse  may  have  remarried  and  that 
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the  new  wile  or  husband  is  a  party  to 
the  adoption. 

(3)  Legality  of  adoption.  The  deter¬ 
mination  as  to  legality  of  adoption  will 
be  made  by  the  adjudicating  office  ex¬ 
cept  that  a  legal  opinion  will  be  re¬ 
quested  where  the  letters  of  adoption 
are  not  regular  on  their  face  or  circum¬ 
stances  surrounding  the  adoption  sug¬ 
gest  that  the  procedure  was  not  accom¬ 
plished  in  conformity  with  the  law  of 
the  State  involved. 

(4)  Time  limit.  The  date  of  the  final 
decree  will  be  used  in  determining 
whether  the  adoption  occurred  within 
two  years  from  the  date  of  the  veteran’s 
death  or  the  date  of  enactment.  August 
25.  1959. 

(d)  “Living  in  the  veteran’s  house- 
hold”.  The  requirement  that  the  child 
must  have  been  “living  in  the  veteran’s 
household’’  at  the  time  of  the  veteran’s 
death  will  be  considered  as  having  been 
met  if  the  child  was  a  “member  of  the 
veteran’s  household”  within  the  criteria 
applicable  to  that  term  as  used  in  the 
definition  of  a  stepchild.  The  question 
of  whether  the  child  was  a  member  of 
the  veteran’s  household  at  the  time  of 
death  is  one  of  fact  to  be  ascertained 
by  the  best  evidence  obtainable.  In  the 
absence  of  information  to  the  contrary, 
the  statement  of  the  adoptive  mother 
or  custodian  of  the  child  will  be  accepted. 
However,  where  necessary,  additional 
evidence  will  be  requested,  such  as  the 
statements  of  individuals  who  have  per¬ 
sonal  knowledge  of  the  facts,  school 
records,  etc. 

(e)  Contributions  toward  child’s  sup¬ 
port — (1)  Definition.  The  term  “regular 
contribution”  as  used  in  ttie  law  means: 

(1)  Any  recurring  contributions  of 
sufficient  size  to  constitute  the  major 
portion  of  the  child’s  support  while  a 
member  of  the  veteran’s  household:  or 

(ii)  Except  as  provided  in  sulH>ai‘a- 
graph  (2)  of  this  paragraph,  the  ac¬ 
ceptance  of  the  child  into  the  veteran’s 
household  based  on  an  arrangement 
whereby  there  would  be  regular  contri¬ 
butions  which  would  provide  a  major 
portion  of  the  child’s  support. 

(2)  Statement  'required.  A  statement 
will  be  required  from  the  adoptive  parent 
or  the  custodian  of  the  child  showing 
whether  at  the  time  of  acceptance  of 
the  child  into  the  veteran’s  household 
or  at  the  time  of  the  veteran’s  death, 
regular  contributions  were  promised  or 
being  made  toward  the  support  of  the 
child  by  an  individual  other  than  the 
veteran  or  his  spouse,  or  by  any  public 
or  private  welfare  organization  which 
furnishes  services  or  assistance  to  chil¬ 
dren.  The  statement  should  include  in¬ 
formation  as  to  the  name  and  address 
of  the  person  or  organization  making 
the  contribution,  the  amount  thereof, 
and  the  method  of  payment,  whether 
weekly,  monthly,  quarterly,  semi-annu¬ 
ally,  or  yearly  and,  if  such  payments 
were  discontinued  prior  to  the  veteran’s 
death,  the  reason  for  the  termination. 
If  the  evidence  shows  ^that  pasunents, 
based  on  an  arrangement,  were  never 
made  or  were  discontinued  but  the  child 
remained  in  the  veteran’s  household  be¬ 
cause  of  the  veteran’s  intention  to  have 
it  become  a  member  of  his  family,  then 


the  initial  arrangement  should  not  be 
construed  as  a  bar. 

(3)  Acceptance  of  statement.  This 
statement  will  be  accepted  unless  there 
is  some  evidence  of  record  which  would 
cast  doubt  on  its  veracity  or  complete¬ 
ness,  in  which  event  such  additional  evi¬ 
dence  will  be  requested  as  may  be  indi¬ 
cated  by  the  circumstances  in  the  par¬ 
ticular  case. 

(f)  Effective  date.  The  law  became 
effective  on  the  date  of  enactment.  Au¬ 
gust  25,  1959.  The  provisions  of  this 
paragraph  apply  to  claims  which  are  al¬ 
lowed  solely  because  of  its  liberalizing 
provisions  and  are  subject  to  the  rule 
that  the  effective  date  may  not  be  earlier 
than  the  date  of  the  final  decree  of 
adoption. 

(1)  Pending  claims.  Where  other¬ 
wise  in  order,  the  effective  date  of  an 
award  as  to  a  claim  pending  on  the  date 
of  approval  of  the  act  will  be  August  25, 
1959.  For  the  purposes  of  this  subpara¬ 
graph  a  pending  claim  will  include: 

(1)  A  claim  not  previously  disallowed 
by  the  adjudicating  activity  of  original 
jurisdiction. 

(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(iii)  A  previously  disallowed  claim 
reopened  by  the  receipt  of  any  claim, 
evidence,  or  inquiry  on  which  action  was 
pending  on  August  25,  1959. 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence.  or  inquiry  after  August  25,  1959, 
within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
August  25,  1959,  will  be  considered  ini¬ 
tial  claims  for  the  purpose  of  this  law 
and  the  effective  date  will  be  determined 
under  applicable  laws  and  regulations 
relating  to  original  claims  but  not  earlier' 
than  August  25,  1959.  (Instruction  1, 
38  VS.C.  101(4),  Pub.  Law  86-195) 

§  3.1561  Payment  of  benefits  to  chil¬ 
dren  on  account  of  the  death  of  more 
than  one  parent  in  the  same  parental 
line. 

(a)  Provisions  of  the  law.  (1)  Section 
1  of  Public  Law  86-495  amends  section 
3104(b)(2)  of  Title  38,  United  States 
Code,  to  read  as  follows: 

(2)  Benefits  other  than  Insurance  tmder 
laws  administered  by  the  Veterans’  Adminis¬ 
tration  may  not  be  paid  or  furnished  to  or 
on  acco\int  of  any  child  by  reason  of  the 
death  of  more  than  one  parent  in  the  same 
parental  line;  however,  the  child  may  elect 
one  or  more  times  to  receive  benefits  by 
reason  of  the  death  of  any  one  of  such 
parents. 

(2)  Section  2  provides: 

The  amendment  made  by  this  Act  shall 
apply  only  to  cases  where  the  death  of  a 
parent  occxirs  after  the  date  of  enactment 
of  this  Act. 

(b)  Effect  of  the  Act.  (1)  The  term 
“more  than  one  parent  in  the  same 
parental  line”  refers  to  more  than  one 
father  or  more  than  one  mother;  e.g.,  a 
natural  father  and  a  stepfather.  It  does 
not  include  a  combination  of  one  mother 
and  one  father. 

(2)  Payment  of  more  than  one  death 
benefit  (exclusive  of  insurance)  based 
on  the  deaths  of  two  or  more  parents  in 


the  same  parental  line  is  prohibited  h 
this  amendment,  except  where  the  death 
of  more  than  one  such  parent  occurr^  1 

before  Jime  9,  1960. 

(3)  A  child  may  elect  and  reelect  anv  * 

number  of  times  to  receive  benefits  ^  ' 

reason  of  the  death  of  any  one  parent  ' 

in  the  same  parental  line.  ‘  ' 

(4)  Concurrent  benefits  for  childiwi  ' 

entitled  on  the  basis  of  the  deaths  (rf 

two  or  more  parents  in  the  same  parental 
line  which  occurred  prior  to  June  9 
1960,  are  not  affected  by  this  law. 

(5)  The  finality  of  election  to  receive 
dependency  and  indemnity  compensa¬ 
tion  provided  by  38  U.S.C.  416(b)(2) 
where  death  occurred  before  January  i 
1957,  is  not  affected  by  this' amendment 

(c)  Effective  date.  The  date  of  en¬ 
actment  of  this  Act  was  June  8.  I960 
It  applies  only  to  deaths  which  occurred 
on  or  after  June  9, 1960.  (Instruction  1 
38  U.S.C.  3104(b)  (2) .  Pub.  Law  86-495) 

§  3.1362  Change  in  method  of  deter¬ 
mining  basic  pay  for  purposes  of 
computing  dependency  and  indem. 
nity  compensation  under  Public  Law 
86-492. 

(a)  Provisions  of  law.  Public  Lav 
86-492  amends  38  U.S.C.  402,  by  adding 
the  following  new  subsection: 

(d)  If  a  veteran  has  satisfactorily  sened 
on  active  duty  for  a  period  of  six  months  or 
more  in  a  rank  higher  than  that  specified 
in  subsection  (a)  or  (b)  and  was  so  serving 
in  such  rank  within  one  hundred  and  twen^ 
days  before  death  in  the  active  military, 
naval,  or  air  service  or  before  last  discharge 
or  release  from  active  duty  under  c<huU- 
tions  other  than  dishonorable,  his  basic  pay 
shall  be  determined  by  using  the  appropriate 
rank  sp>ecified  in  those  subsectioiis  or  by 
substituting  such  higher  rank  for  the  rank 
specified  in  those  subsections,  whichever  will 
result  in  a  greeter  amount.  The  determina¬ 
tion  as  to  whether  an  individual  has  served 
satisfactorily  for  the  required  period  in  a 
higher  rank  shall  be  made  by  the  Secretary 
of  the  Department  in  which  such  higher 
rank  was  held. 

(b)  Effect  of  the  act.  (1)  It  liberalizes 
the  criteria  for  determining  basic  pay 
for  purposes  of  dependency  and  indm- 
nity  compensation  in  a  limited  number 
of  widow  cases. 

(2)  Subsequent  to  June  8,  1960,  the 
applicable  service  department  will  cer¬ 
tify  basic  pay  based  on  the  rank  and 
years  of  service  that  will  provide  the 
higher  rate. 

(3)  The  service  department  is  respon¬ 
sible  for  determining  whether  the  vet¬ 
eran  served  satisfactorily  in  a  higher 
rank  for  at  least  6  months  during  active 
service  and  held  such  rank  within  120 
days  of  discharge  or  death. 

(c)  Effective  date.  The  date  of  en¬ 
actment  of  this  act  was  June  8,  1960. 

No  increase  in  the  rate  of  dependency 
and  indemnity  compensation  based 
solely  on  its  liberalizing  provisions  may 
be  made  effective  prior  to  date  of  en¬ 
actment  or  date  of  claim,  formal  or 
informal,  whichever  is  later. 

(1)  Pending  claims.  The  effective 
date  of  an  increased  rate  of  dependency 
and  indemnity  compensation  as  to  a 
claim  pending  on  the  date  of  enactment 
will  be  June  8.  1960,  if  evidence  othtf* 
wise  establishes  entitlement  on  that  date. 
Pending  claims  will  include: 
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(1)  A  not  previously  adjudicated. 

(11)  A  previously  disallowed  claim 

-ending  consideration  on  appeal. 

*^(111)  A  previously  disallowed  claim  re- 
ooened  by  the  receipt  of  any  claim,  evi- 
or  inquiry  on  which  action  was 
ppprfing  on  date  of  enactment. 

(iv)  A  previously  disallowed  claim  re- 
ooened  by  the  receipt  of  any  claim,  evi- 
de^  or  inquiiy  after  date  of  enactment 
but  within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
jurife  8,  I960,  will  be  considered  initial 
plpima  for  the  pui-pose  of  this  law  and 
the  effective  date  will  be  determined  un¬ 
der  aR>licable  laws  and  regulations  re¬ 
lating  to  original  claims  but  not  earlier 
than  June  8,  1960.  (Instruction  1,  38 
UJ3.C.  402,  Pub.  Law  86-492) 

§  3.1563  Liberalization  of  marriage  re¬ 
quirements  for  ividow's  entitlement 
to  death  compensation. 

(a)  Provisions  of  the  law.  Public  Law 
8M91  approved  June  8,  1960,  amends 
Chapter  11  of  Title  38,  United  States 
Code,  by  substituting  “fifteen  years”  for 
"ten  years”  in  item  (1)  of  38  U.S.C. 
302(a).  The  subsection,  as  amended,  is 
as  follows: 

(a)  No  compensation  shall  be  paid  to  the 
widow  of  a  veteran  under  this  chapter  unless 
she  was  married  to  him. 

(1)  Before  the  expiration  of  fifteen  years 
after  the  termination  of  the  period  of  serv¬ 
ice  in  which  the  Injury  or  disease  causing 
the  death  of  the  veteran  was  Incurred  or 
aggravated;  or 

(2)  For  five  or  more  years;  or 

(3)  For  any  period  of  time  if  a  child  was 
bom  of  the  marriage. 

(b)  Effect  of  the  act.  (1)  The  mar¬ 
riage  requirements  for  payment  of  death 
c(xnpensation  to  widows  have  been  liber- . 
alised  and  made  uniform  with  those  for 
payment  of  dependency  and  indemnity 
compensation.  The  marriage  require- 
m«its  in  38  U.S.C.  302,  as  amended,  are 
now  identical  with  those  in  38  U.S.C.  404. 

(2)  This  liberalizing  change  will  have 
a  very  limited  application.  Death  com¬ 
pensation  currently  is  payable  only 
where  the  veteran  died  prior  to  January 
1, 1957,  or  where  he  died  after  April  30, 
1967,  while  having  in  force  a  contract  of 
United  States  CJovemment  life  insurance 
or  National  Service  life  insurance  under 
an  inservice  waiver  of  premiums  pursu¬ 
ant  to  38  U.S.C.  724.  Even  in  such  cases, 
the  change  would  be  applicable  only  if 
no  child  were  bom  of  the  marriage  and 
the  widow  had  not  been  married  to  the 
veteran  for  5  or  more  years. 

(c)  Effective  date.  The  law  becomes 
effective  on  the  date  of  enactment,  June 
8,  1960.  The  provisions  of  this  para¬ 
graph  apply  to  claims  which  are  allowed 
solely  because  of  its  liberalizing  provi¬ 
sions  and  are  subject  to  the  rule  that 
the  effective  date  may  not  be  earlier  than 
the  date  of  enactment. 

(1)  Pending  claims.  Where  otherwise 
in  order,  the  effective  date  of  an  award 
as  to  a  claim  pending  on  the  date  of  ap¬ 
proval  of  the  act  will  be  June  8,  1960. 
For  the  purposes  of  this  subparagraph  a 
pending  claim  will  include: 

(i)  A  claim  not  previously  disallowed 
by  the  Adjudication  activity  of  original 
Jurisdiction. 


(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(ill)  A  previously  disallowed  claim 
reopened  by  the  receipt  of  any  claim, 
evidence  or  inquiry,  in  which  action  was 
pending  on  June  8,  1960. 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry,  after  June  8,  1960,  but 
within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
June  8,  1960,  will  be  considered  initial 
claims  for  the  purpose  of  this  act  and 
the  effective  date  will  be  determined 
under  applicable  laws  and  regulations 
relating  to  original  claims  but  not  earlier 
than  June  8,  1960.  (Instruction  1,  38 
U.S.C.  302(a)(1),  Pub.  Law  86-491) 

§  3.1564  New  effective  date  for  pay¬ 
ment  of  additional  compensatiim  for 
dependents. 

(a)  Provisions  'of  the  law.  The  law 
provides  that  section  3011,  Title  38, 
United  States  Code,  is  amended  to  read: 

The  effective  date  of  an  award  of  Increased 
compensation,  dependency  and  Indemnity 
compensation,  or  pension  (amending,  re¬ 
opening.  or  supplementing  a  previous  award, 
authorizing  any  payments  not  previously 
authorized  to  the  Individual  involved)  shaU 
be  fixed  in  accordance  with  the  facts  found, 
but  ShaU  not  be  earlier  than  the  date  of 
receipt  of  evidence  showing  entitlement 
thereto,  except  as  hereafter  provided.  Ad¬ 
ditional  compensation  on  account  of  de¬ 
pendents  based  on  the  establishment  of  a 
disablUty  rating  In  the  percentage  evalua¬ 
tion  specified  by  law  for  the  piurpoee  shall  be 
payable  from  the  effective  date  of  such  rat¬ 
ing  provided  the  basic  proof  of  dependents 
is  received  in  the  Veterans  Administration 
within  sixty  days  from  the  date  of  notifica¬ 
tion  of  such  rating  action. 

(b)  Effect  of  the  act — (1)  Prior  law. 
Before  the  enactment  of  Public  Law 
86-490,  the  additional  compensation  for 
dependents  following  a  rating  increasing 
the  evaluation  to  50  percent  or  more 
disabling  was  payable  from  the  date  the 
evidence  establishing  the  dependent  was 
received, 

(2)  Present  law.  Under  Public  Law 
86-490,  the  additional  compensation  will 
be  payable  from  the  effective  date  of  the 
increased  evaluation  to  50  percent  or 
more  if  basic  proof  of  dependent(s)  is 
received  within  60  days  from  date  of 
Veterans  Administration  notification  of 
increased  disability. 

(3)  Basic  proof — (i)  Marriage.  The 
basic  proof  of  marriage  will  be  the  evi¬ 
dence  described  in  §  3.205  (a)  and  (b) 
as  well  as  the  secondary  evidence  de¬ 
scribed  in  §  3.204,  e.g.,  a  copy  of  the 
public  record  of  marriage. 

(ii)  Birth  and  relationship.  The  basic 
proof  to  establish  the  relationship  and 
date  of  birth  of  a  child  or  relationship  of 
a  parent  will  be  the  evidence  described 
in  §§  3.209  and  3.210  as  well  as  secondary 
evidence  described  in  §  3.204.  In  claims 
involving  additional  compensation  for 
dependent  parents  the  basic  proof  will 
consist  of  evidence  of  relationship  and 
dependency. 

(4)  Substantiating  evidence.  The  vet¬ 
eran  will  be  given  1  year  in  which  to 
perfect  the  claim  for  increase  for  de¬ 


pendents,  e.g.,  if  the  basic  proof  (record 
of  marriage)  is  received  within  60  days, 
he  will  have  1  year  from  date  of  Vet¬ 
erans  Administration  request  to  submit 
any  substantiating  evidence  (such  as 
decree  of  divorce)  to  show  dissolution  of 
a  prior  marriage. 

(c)  Effective  date.  Pasrment  of  addi¬ 
tional  compensation  for  a  dependent  by 
reason  of  Public  Law  86-490  will  be  from 
the  effective  date  of  the  increased  evalu¬ 
ation  to  50  percent  or  more  or  the  date 
of  enactment  of  Public  Law  86-490, 
whichever  is  the  later  whenever  basic 
proof  received  on  or  after  June  8,  1960, 
is  within  60  days  from  date  of  Veterans 
Administration  notification  of  Increased 
evaluation  and  substantiating  evidence 
is- received  within  1  year  from  date  of 
Veterans  Administration  request  there¬ 
for.  (Instruction  1,  38  U.S.C.  3011,  Pub. 
Law  86-490) 

§  3.1565  Additional  compensation  for 
veterans  having  four  or  more  chil¬ 
dren  and  whose  disability  is  50  per¬ 
cent  or  moye  disabling. 

(a)  Provisions  of  the  law.  (1)  Section 
1  of  the  law  amends  subsection  (a)  (1) 
of  section  315,  Title  38,  United  States 
Code,  as  follows: 

(1)  If  and  while  rated  totally  disabled 
and —  •  *  • 

(D)  Has  a  wife  and  three  or  more  children 
living,  $62  (plus  $12  for  each  living  child  In 
excess  of  three) ;  •  •  • 

(G)  Has  no  wife  but  three  or  more  children 
living,  $39  (plus  $12  for  each  living  child  in 
excess  of  three) ;  and  •  •  • 

(2)  Section  2  provides: 

The  amendments  made  by  this  Act  shall 
take  effect  on  the  first  day  of  the  second 
calendar  month  which  begins  after  the  date 
of  enactment  of  this  Act. 

(b)  Effect  of  the  act. — (1)  Removal  of 
ceiling.  Prior  to  its  amendment,  addi¬ 
tional  compensation  imder  38  U.S.C. 
315(a)  was  payable  for  a  maximum  of 
three  children.  The  act  removes  this 
limitation  and  permits  pa3mient  of  addi¬ 
tional  compensation  for  any  number  of 
childr^. 

(2)  Additional  amounts.  Where  the 
veteran’s  service-connected  disability  is 
evaluated  at  100  percent,  additional 
compensation  of  $12  Is  payable  for  each 
living  child.  Pro  rata  amounts  of  ad¬ 
ditional  compensation  are  payable  where 
the  disability  is  evaluated  from  50  per¬ 
cent  to  90  percent,  adjusted  upward  or 
downward  to  the  nearest  dollar  (count¬ 
ing  fifty  cents  and  over  as  a  whole 
dollar) . 

(c)  Effective  date.  The  law  becomes 
effective  the  first  day  of  the  second  cal¬ 
endar  month  which  begins  after  the  date 
of  enactment,  Jime  8,  1960.  The  provi¬ 
sions  of  this  paragraph  apply  to  claims 
which  are  allowed  solely  because  of  its 
liberalizing  provisions  and  are  subject  to 
the  rule  that  the  effective  date  may  not 
be  earlier  than  August  1, 1960. 

(1)  Pending  claims.  Where  otherwise 
in  order,  the  effective  date  of  an  award 
as  to  a  claim  based  on  50  percent  or  more 
disability  pending  on  the  date  of  enact¬ 
ment  will  be  August  1,  1960.  Pending 
claims  will  include: 
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(1)  A  claim  not  previously  adjudicated. 

(ii)  A  previously  disallowed  claim 
pending  appellate  consideration. 

(iii)  A  previously  disallowed  claim  re¬ 
opened  by  receipt  of  any  claim,  evidence 
or  inquiry  on  which  action  was  pending 
on  June  8,  1960. 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  after  June  8,  1960,  but 
within  the  appeal  period. 

(2)  New  claims.  All  other  claims, 
formal  or  informal,  received  on  or  after 
June  8,  1960,  will  be  considered  initial 
claims  for  the  purpose  of  this  law  and  the 
effective  date  will  be  determined  under 
applicable  laws  and  regulations  relating 
to  original  claims  but  not  earlier  than 
August  1,  1960.  Where  a  claim  identi- 
f  Sdng  the  benefit  sought  is  received  within 
one  year  from  August  1,  1960  and  evi¬ 
dence  of  entitlement  is  of  record  on 
August  1,  1960,  benefits  will  be  payable 
from  August  1,  1960.  (Instructions  1 
and  1-A,  38  U.S.C.  315,  Pub.  Law  86-499) 

§  3.1566  Additional  disifbility  compen¬ 
sation  for  certain  seriously  disabled 
veterans. 

(a)  Provisions  of  the  law.  This  law 
amends  38  U.S.C.  314,  by  adding  sub¬ 
section  (s)  as  follows: 

(s)  If  the  veteran  has  a  service-connected 
disability  rated  as  total,  and  (1)  has  addi¬ 
tional  service-connected  disability  or  dis¬ 
abilities  independently  ratable  at  60  per 
centtun  or  more,  or,  (2)  by  reason  of  his 
service-connected  disability  or  disabilities,  is 
permanently  housebound,  then  the  monthly 
compensation  shall  be  $265.  For  the  purpose 
of  this  subsection,  the  requirement  of  “per¬ 
manently  houseboimd”  will  be  considered 
to  have  been  met  when  the  veteran  is  sub¬ 
stantially  confined  to  his  house  (ward  or 
clinical  areas,  If  institutionalized)  or  im¬ 
mediate  premises  due  to  a  service-connected 
disability  or  disabilities  which  It  is  reason¬ 
ably  certain  will  remain  throughout  his 
lifetime. 

(b)  Effect  of  the  act.  This  act  es¬ 
tablishes  a  new  statutory  rate  of  dis¬ 
ability  compensation.  It  provides  a 
monthly  rate  of  compensation  of  $265 
for  wartime  disability  and  $212  for 
peacetime  disability.  These  rates,  with 
additional  allowances  for  dependents, 
are  applicable  to  two  types  of  cases: 

(1)  A  veteran  who  has  a  service-con¬ 
nected  disability  rated  as  total  and  has 
additional  service-connected  disability  or 
disabilities  independently  ratable  at  60 
percent  or  more. 

(i)  “A  service-connected  disability 
rated  as  total*’  means  a  single  disability 
rated  100  percent  under  regular  sched- 
ular  evaluations  without  emplosmient  of 
exceptional  provisions  for  temporary  ap¬ 
plication  as  in  paragraphs.  28,  29  and  30, 
pages  12,  13.  and  14,  1945  Schedule  for 
Rating  Disabilities  (Loose  Leaf  Edition) . 

(ii)  “Additional  service-connected  dis¬ 
ability  or  disabilities  independently  rat¬ 
able  at  60  per  centum  or  more”  means  one 
disability  or  a  combination  of  disabilities 
which,  separate  and  distinct  from  the 
total  disability,  have  an  evaluation  of  60 
percent  or  more,  the  amputation  rule 
being  observed  where  applicable.  The 
fact  that  these  separate  disabilities  and 
the  total  disability  result  from  a  common 
etiological  agent,  for  example,  one  injury 


or  rheumatoid  arthritis,  will  not  preclude 
entitlement  imder  this  subsection.  Total 
ratings  by  reason  of  “individual  unem¬ 
ployability”  are  based  on  all  service- 
connected  disabilities,  therefore,  there 
can  be  no  “additional”  disability  in  these 
cases  for  the  purpose  of  this  act. 

Note:  Where  the  separate  60  percent  dis¬ 
ability  also  establishes  entitlement  under 
38  n.S.C.  314(k)  payment  will  be  based  on 
subsections  (j)  plus  (k)  since  this  affords 
the  greater  benefit.  In  such  cases  subsection 
(s)  will  not  be  applied. 

(2)  A  veteran  who  has  a  service-con¬ 
nected  disability  rated  as  total  and  by 
reason  of  his  service-connected  disability 
or  disabilities,  is  permanently  house¬ 
bound. 

(i)  A  veteran  will  be  considered  house¬ 
bound  when  he  is  substantially  confined 
to  dwelling  and  immediate  premises  or, 
if  institutionalized,  to  ward  or  clinical 
areas.  Ability  to  make^  short  excursions 
from  dwelling,  hospitaror  clinic  assisted 
or  unassisted,  is  not  inconsistent  with 
“substantial  confinement.”  A  veteran 
meeting  the  foregoing  condition  will  be 
considered  “permanently  housebound” 
when  it  is  reasonably  certain  that  the 
disability  or  disabilities  and  resultant 
confinement  will  remain  throughout  his 
lifetime.  Such  permanency  will  be  de¬ 
termined  on  the  facts  in  each  case. 

(ii)  “By  reason  of  his  service-con¬ 
nected  disability  or  disabilities”  requires 
that  the  restriction  of  activity  be  a  direct 
result  of  the  service-connected  disability 
or  disabilities,  independent  of  any  co- 
existii^  disablement  due  to  nonservice- 
connected  conditions.  It  cannot  be  a 
matter  of  election  or  choice;  there  must 
be  a  direct  relationship  between  the  na¬ 
ture  and  extent  of  the  service-connected 
disabilities  and  the  limitation  of  activi¬ 
ties. 

(c)  Effective  date.  The  law  was  ap¬ 
proved  July  14,  1960  and  becomes  effec¬ 
tive  September  1, 1960.  No  benefit  based 
solely  on  the  liberalizing  provisions  of 
this  law  may  be  effective  prior  to  Sep¬ 
tember  1, 1960. 

(1)  Pending  claims.  Where  otherwise 
in  order  the  effective  date  of  an  award 
as  to  a  claim  pending  on  the  date  of 
approval  of  the  act  will  be  September  1,. 
1960.  For  the  purpose  of  this  subpara¬ 
graph  a  pending  claim  will  include : 

(1)  A  claim  not  previously  adjudicated. 

(ii)  A  previously  disallowed  claim 
pending  consideration  on  appeal. 

(iii)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  on  which  action  was 
pending  on  July  14,  1960. 

(iv)  A  previously  disallowed  claim  re¬ 
opened  by  the  receipt  of  any  claim,  evi¬ 
dence  or  inquiry  after  July  14,  1960  but 
within  the  appeal  period. 

(2)  New  claims.  Claims,  formal  or 
informal,  received  on  or  after  July  14, 
1960,  will  be  considered  initial  claims  for 
the  purpose  of  this  act  and  the  effective 
date  will  be  determined  under  applicable 
laws  and  regulations  relating  to  original 
claims  but  not  earlier  than  September  1, 
1960. 

(i)  Where  a  claim  identifying  the 
benefit  sought  is  received  within  1  year 
from  September  1,  1960,  and  evidence  of 
entitlement  is  of  record  on  or  before 


September  1,  1960,  benefits  will  be  pay 
able  from  September  1, 1960. 

(ii)  For  the  purposes  of  this  act 
report  of  Veterans  Administration  ex- 
amination  or  Veterans  Adminlstratim 
hospitalization  will  be  accepted  as 
claim  if  the  report  relates  to  a  disability 
which  may  establish  entitlement  to  thh 
benefit.  (Instructions  1  and  1-a  a# 
U.S.C.  314,  Pub.  Law  86-663)  (72  Stat 

1114;38U.S.C.210) 

Subpart  B— Burial  Benefits 

§  3.1600  Payment  of  burial  expenses  of 
deceased  veterans. 

(a)  Wartime  veterans.  When  a  vet- 
eran  of  any  war  dies,  on  or  after  August 
19,  1958,  an  amount  not  to  exceed  $250 
(250  Philippine  pesos  in  those  cases  coy. 
ered  in  §  3.8  (c)  and  (d) )  is  payable  on 
the  burial  and  funeral  expenses  and 
transportation  of  the  body  to  the  place 
of  burial,  if  otherwise  entitled  within 
the  further  provisions  of  §§3.1600 
through  3.1611.  For  this  purpose  the 
period  of  any  war  is  as  -defined  in  §  35, 
except  that  World  War  I  extends  only 
from  April  6, 1917,  through  November  11, 
1918,  or  if  the  veteran  served  with,  the 
United  States  military  forces  in  Russia, 
through  April  1,  1920. 

(b)  Peacetime  veterans.  A  veteran  ot 
service  other  than  during  a  war  period 
has  basic  entitlement: 

(1)  If  he  was  discharged  or  retired 
from  active  service  for  a  disability  in¬ 
curred  or  aggravated  m  line  of  duty. 
The  oflacial  service  department  records 
showing  that  the  veteran  was  discharged 
or  released  from  service  for  disability 
incurred  in  line  of  duty  will  be  accepted 
for  this  purpose,  notwithstanding  that 
the  Veterans  Administration  has  deter¬ 
mined,  in  connection  with  a  claim  for 
monetary  benefits,  that  the  disability 
was  not  incurred  in  line  of  duty;  or 

(2)  If  he  was  at  the  time  of  his  death 
in  receipt  of,  or  but  for  receipt  of  retire¬ 
ment  pay  would  have  been  entitled  to 
receive  disability  compensation;  or 

(3)  Where  the  official  service  records 
show  discharge  for  a  reason  otiher  than 
disability  but  also  show  a  service-con¬ 
nected  disability  for  which  the  veteran 
was  receiving  treatment  at  time  of  dis¬ 
charge  and  the  Veterans  Administration 
determines  that  the  facts  were  sufficient 
to  have  warranted  a  discharge  for  dis¬ 
ability  incurred  in  line  of  duty.  If  the 
veteran  was  not  under  treatment  for 
such  disability  at  time  of  discharge,  en¬ 
titlement  exists  if  the  Veterans  Admin¬ 
istration  determines  that  the  disabilibr 
in  medical  judgment  was  of  such  char¬ 
acter,  duration  and  degree  as  to  haye 
justified  a  discharge  for  disability  in¬ 
curred  in  line  of  duty.  Payments  will  be 
for  the  same  purposes  and  in  the  same 
amounts  as  provided  in  paragraph  (a) 
of  this  section. 

(c)  Character  of  discharge.  The  pe¬ 
riod  of  active  service  upon  which  claim 
is  based  must  have  been  terminated  by 
discharge  or  release  from  active 
service  under  conditions  other  than 
dishonorable. 

(d)  Determinations.  Where  a  claim 
for  burial  allowance  would  be  or  has 
been  disallowed  because  the  service  de¬ 
partment  holds  that  the  disability  was 
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not  incurred  in  line  of  duty  and  evidence 

submitted  which  permits  a  different 
finding,  the  decision  of  the  service  de¬ 
ponent  is  not  binding  and  the  Vet- 
^ns  Administration  will  determine  line 
of  duty.  The  burden  of  proof  will  rest 
uDon  the  claunant. 

(e)  Persons  not  included.  Except  as 
rovided  in  §  3.1605(c)  burial  allowance 
k  not  payable  in  the  following  cases; 

(1)  A  discharged  or  rejected  draftee 
or  selectee. 

(2)  A  member  of  the  National  Guard 
who  reported  to  camp  in  answer  to  the 
President’s  call  for  World  War  I  or  World 
War  n  service,  but  who,  when  medically 
examined  was  not  finally  accepted  for 
active  military  service. 

(3)  An  alien  who  does  not  come  within 
the  purview  of  §  3.7  (b) . 

(4)  Philippine  Scouts  enlisted  on  or 
after  October  6,  1945,  under  section  14, 
Public  Law  190,  79th  Congress. 

(5)  Temporary  members  of  the  Coast 
Guard  Reserve. 

Cioss  Rkferences:  Definitions;  veterans. 
See  I  8.1(d). 

Protection;  burial  allowance.  See  §  3.954. 

§  3.1601  Claims  and  evidence. 

(a)  Claims.  Claims  for  reimburse¬ 
ment  or  direct  payment  of  burial  and 
funeral  expenses  and  transportation  of 
the  body  must  be  received  by  the  Vet¬ 
erans  Administration  within  2  years 
after  the  permanent  burial  or  cremation 
of  the  body.  Claims  may  be  executed 
by: 

(1)  The  undertaker,  if  entire  bill  or 
any  balance  is  unpaid  (if  unpaid  balance 
is  under  $250  only  amount  of  unpaid 
balance  will  be  payable  to  the  under¬ 
taker)  ;  or 

(2)  The  individual  whose  personal 
funds  were  used  to  pay  burial,  funeral 
and  transportation  expenses;  or 

(3)  The  executor  or  administrator  of 
the  estate  of  the  veteran  or  the  estate 
of  the  person  who  paid  the  expenses  of 
the  veteran’s  burial  or  provided  such 
services.  If  no  executor  or  administra¬ 
tor  has  been  appointed  then  by  some 
person  acting  for  such  estate  who  will 
make  distribution  of  the  burial  allowance 
to  the  person  or  persons  entitled  under 
the  laws  governing  the  distribution  of 
interstate  estates  in  the  State  of  the 
decedents  personal  domicile. 

(b)  Supporting  evidence.  Evidence 
required  to  complete  a  claim  (including 
a  reopened  claim  filed  within  the  2-year 
period)  must  be  submitted  within  1  year 
from  date  of  the  Veterans  Administra¬ 
tion  request  for  such  evidence.  In  ad¬ 
dition  to  the  proper  claim  form  the 
claimant  is  required  to  submit: 

(1)  Statement  of  account.  (Prefer¬ 
ably  on  undertaker’s  bill  head)  showing 
cost  of  services  rendered,  name  of  de¬ 
ceased  veteran,  and  name  of  person  who 
authorized  the  services. 

(2)  Receipted  hills.  Must  show  by 
whom  payment  was  made  and  show  re¬ 
ceipt  by  a  person  acting  for  the 
undertaker. 

(3)  Proof  of  death.  In  accordance 
with  §  3.211. 

(4)  Waivers  from  all  other  distribu¬ 
tees.  Where  expenses  of  a  veteran’s  bur¬ 
ial,  funeral  and  transportation  were 


paid  from  funds  of  the  veteran’s  estate 
or  some  other  deceased  person’s  estate 
and  the  identity  and  right  of  all  persons 
to  share  in  that  estate  have  been  estab¬ 
lished,  payment  may  be  made  to  one  heir 
upon  unconditional  written  consent  of 
all  other  heirs. 

§  3.1602  Special  conditions  governing 
payments. 

(a)  Two  or  more  persons  expended 
funds.  If  two  or  more  persons  have  paid 
from  their  personal  funds  toward  the 
burial,  funeral  and  transportation  ex¬ 
penses,  the  burial  allowance  will  be 
divided  among  such  persons  in  accord¬ 
ance  with  the  proportionate  share  paid 
by  each,  unless  waiver  is  executed  in 
favor  of  one  of  such  persons  by  the  other 
person  or  persons  involved.  The  person 
in  whose  favor  payment  is  waived  will 
not  be  allowed  a  sum  greater  than  that 
which  was  paid  by  him.  (See  §  3.1601 
(a)(3).) 

(b)  Person  who  performed  services. 

A  person  who  performed  burial,  funeral 
and  transportation  services  will  have  pri¬ 
ority  over  claims  of  persons  whose  per¬ 
sonal  funds  were  expended. 

(c)  Partial  payment.  Where  partial 
payment  of  the  expenses  of  the  burial, 
funeral  and  transportation  of  the  body 
are  made  from  funds  of  the  veteran’s 
estate  and  the  balance  from  the  per¬ 
sonal  funds  of  another  person,  the  claim 
of  the  other  person  has  priority. 

(d)  Escheat.  No  payment  of  burial  al¬ 
lowance  will  be  made  where  it  would 
escheat. 

§  3.1603  Unclaimed  bodies. 

If  the  body  of  a  deceased  veteran  is 
unclaimed,  there  being  no  relatives  or 
friends  to  claim  the  body,  the  amount 
provided  for  burial  allowance  will  be 
available  for  the  burial  upon  receipt  of 
a  claim  accompanied  by  a  statement 
showing  what  efforts  were  made  to  locate 
relatives  or  friends.  The  question  of 
escheat  of  any  part  of  such  deceased  vet¬ 
eran’s  estate  is  not  a  factor  in  such  a 
claim.  Burial  allowance  may  be  author¬ 
ized  for  cost  of  distinterment  and  re¬ 
burial  of  unclaimed  remains  originally 
accorded  pauper  burial  but  not  for  ini¬ 
tial  expenses  ^  a  burial  in  a  potter’s 
field.  Burial  in  a  prison  cemetery  is  not 
considered  a  pauper  burial. 

§  3.1604  Payments  by  the  United 
States,  a  State,  any  agency  or  politi¬ 
cal  subdivision  of  tbe  United  States 
or  of  a  State,  employer  of  tbe  de¬ 
ceased  veteran,  lodge,  union,  or 
burial  association. 

Only  the  difference  between  the  entire 
burial  expense  and  the  amount  paid 
thereon  by  any  or  all  of  the  foregoing 
agencies,  not  to  exceed  $250,  will  be  au¬ 
thorized.  Ca.sh  amounts  paid  by  a  bur¬ 
ial  association  to  any  person  other  than 
the  person  providing  burial  and  funeral 
services  will  not  reduce  the  amount 
otherwise  payable. 

(a)  Contributions  or  payments  by 
lodge,  union,  fraternal  or  beneficial  or¬ 
ganization,  society,  or  insurance  com¬ 
pany.  Contributions  or  payments  made 
by  any  of  the  foregoing  organizations 
will  bar  payment  of  the  burial  allowance 
only  if  such  allowance  would  revert  to 


the  funds  of  such  organization  or  would 
discharge  such  organization’s  obligation 
without  payment.  The  American  Red 
Cross  Is  excluded  from  such  organiza¬ 
tions. 

(b)  Payment  by  Federal  agency.  (1) 
Where  a  veteran  dies  while  in  employ¬ 
ment  covered  by  the  United  States  Em¬ 
ployees’  Compensation  Act,  as  amended, 
or  other  similar  laws  specifically  pro¬ 
viding  for  payment  of  the  expenses  of 
funeral,  transportation,  and  interment 
out  of  Federal  funds,  burial  allowance 
will  not  be  authorized  by  the  Veterans 
Administration. 

(2)  A  provision  in  any  Federal  law 
or  regulation  permitting  the  application 
of  funds  due  or  accrued  to  the  credit  of 
the  deceased  toward  the  expenses  of 
funeral,  transportation  and  interment 
(such  as  Social  Security  benefits),  as 
distinguished  from  a  provision  specifi¬ 
cally  prescribing  a  definite  allowance  for 
such  purpose,  will  not  bar  payment  of 
the  burial  allowance.  *  In  such  cases  only 
the  difference  between  the  total  burial 
expense  and  the  amount  paid  thereon 
under  such  provision,  not  to  exceed  $250, 
will  be  authorized. 

(3)  Burial  allowance  is  not  payable 
for  deaths  in  active  service,  or  during  the 
duty  periods  set  forth  in  §  3.6,  or  for 
other  deaths  where  the  cost  of  burial  and 
transportation  is  paid  by  the  service 
department. 

§  3.1605  Death  while  traveling  under 
prior  authorization  or  while  hospital¬ 
ized  hy  the  Veterans  Administration. 

(a)  Conditions.  When  a  veteran 
while  traveling  under  proper  prior  au¬ 
thorization  and  at  Veterans  Administra¬ 
tion  expense  to  or  from  a  specified  place 
for  the  purpose  of: 

(1)  Examination;  or 

(2)  Treatment;  or 

(3)  Care 

dies  enroute,  burial,  funeral  and  trans¬ 
portation  expenses  will  be  allowed  as 
though  death  occurred  while  properly 
hospitalized  by  tbe  Veterans  Adminis¬ 
tration.  Hospitalization  in  the  Philip¬ 
pines  under  38  U.S.C.  631,  632  and  633 
does  not  meet  the  requirements  of  this 
section. 

(b)  Transportation.  Except  for  re¬ 
tired  persons  hospitalized  under  section 
5  of  Executive  Order  10122  (15  F.R.  2173; 
3  CFR  1950  Supp.)  issued  pursuant  to 
Public  Law  351,  81st  Congress,  and  not 
as  Veterans  Administration  beneficiaries, 
the  cost  of  transportation  of  the  body  to 
the  place  of  burial  in  addition  to  the 
burial  allowance  will  be  provided  by  the 
Veterans  Administration  where  death 
occurs: 

(1)  Within  the  continental  limits  of 
the  United  States  while  the  veteran  is 
hospitalized  by  the  Veterans  Adminis-. 
tration  and  the  body  is  buried  in  conti¬ 
nental  United  States,  including  Alaska 
if  the  veteran  was  a  resident  of  Alaska 
and  had  been  brought  to  one  of  the  other 
States  by  the  Veterans  Administration 
for  hospital  or  domiciliary  care;  or 

(2)  While  hospitalized  in  a  territory 
or  possession  of  the  United  States  and 
the  body  Is  buried  in  such  territory  or 
possession;  or 
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<3)  While  hospitalized  within  but 
burial  is  to  be  outside  of  the  continental 
United  States,  except  that  cost  of  trans¬ 
portation  of  the  bo^  will  be  authorized 
only  from  place  of  death  to  port  of  em¬ 
barkation.  or  to  border  limits  of  United 
States  where  burial  is  in  Canada  or 
Mexico. 

(c)  Extended  entitlement.  Entitle¬ 
ment  extends  to  ^e  following  persons 
who  die  while  pro'perly  hospitalized  by 
the  Veterans  Administration: 

(1)  Discharged  or  rejected  draftees; 
or 

(2)  Members  of  the  National  Guard 
who  reported  to  camp  in  answer  to  the 
President’s  call  for  World  War  I,  World 
War  n,  or  Korean  service,  but  who  when 
medically  examined  were  not  finally  ac¬ 
cepted  for  active  military  service;  or 

(3)  A  veteran  discharged  imder  con¬ 
ditions  other  than  dishonorable  from  a 
period  of  service  other  than  a  war 
period. 

(d)  Persons  properly  hospitalized.  A 
person  properly  hospitalized  who  dies: 

(1)  While  on  a  pass  for  a  period  not 
in  excess  of  72  hours;  or 

(2)  Who  is  absent  without  leave  for 
a  period  not  in  excess  of  24  hours  (cases 
in  which  absence  without  leave  arises  at 
expiration  of  pass  are  not  included) ; 

is  considered  as  having  died  while 
hospitalized. 

(e)  Persons  not  properly  hospitalized. 
Where  a  deceased  person  was  not  prop¬ 
erly  hospitalized,  benefits  will  not  be 
authorized  under  this  section. 

§  3.1606  Transportation  items  where 
veteran  dies  while  properly  hospital* 
ized. 

The  transportation  costs  of  those  per¬ 
sons  who  come  within  the  provisions  of 
§  3.1605  (a) ,  (b) ,  (c) ,  and  (d)  may  in¬ 
clude  the  following: 

(a)  Shipment  hy  common  carrier. 
(1)  Charge  for  pickup  of  remains  from 
place  hospitalized  or  place  of  death  while 
traveling  under  prior  authorization,  but 
not  to  exceed  the  usual  and  customary 
charge  made  the  general  public  for  the 
same  service. 

(2)  Procuring  permit  for  shipment. 

(3)  Shipping  case.  An  allowance  not 
to  exceed  $25  may  be  made  as  a  part  of 
transportation  expense.  Any  excess 
amount  would  be  an  acceptable  item  to 
be  included  in  the  burial  allowance 
expenses. 

(4)  Cost  of  sealing  outside  case  (tin 
or  galvanized  iron),  if  a  vault  (steel  or 
concrete)  is  used  as  a  shipping  case  and 
also  for  burial,  an  allowance  of  $25  may 
be  made  thereon  in  lieu  of  a  separate 
shipping  case. 

(5)  Cost  of  hearse  to  point  where  re¬ 
mains  are  to  be  placed  on  common  car¬ 
rier  for  shipment. 

(6)  Cost  of  transportation  by  com¬ 
mon  carrier  including  amounts  paid  as 
Federal  taxes. 

(7)  Cost  of  one  removal  by  hearse  di¬ 
rect  from  common  carrier  plus  one  later 
removal  by  hearse  to  place  of  burial. 

(b)  Transported  by  hearse.  (1) 
Charge  for  pickup  of  remains  from  place 
hospitalized,  or  place  of  death  while 
traveling  under  prior  authorization,  and 


(2)  Charge  for  one  later  removal  by 
hearse  to  place  of  burial.  These  charges 
will  not  exceed  those  made  the  general 
public  for  the  same  services. 

§  3.1607  Cost  of  flags. 

No  reimbursement  will  be  authorized 
for  the  cost  of  a  burial  flag  privately 
purchased  by  relatives,  friends,  or  other 
parties  but  such  cost  may  be  included 
in  a  claim  for  the  burial  allowance. 

§  3.1608  Nonallowable  expenses. 

No  reimbursement  will  be  allowed  for: 

(a)  Accessory  items.  Such  as  items  of 
food  and  drink. 

(b)  Duplicate  items.  Any  item  or  cost 
of  any  item  or  service,  such  as  casket, 
clothing,  etc.,  previously  provided  or 
paid  for  by  any  Federal  agency  (includ¬ 
ing  the  Veterans  Administration) . 

§  3.1609  Forfeiture. 

Forfeiture  of  benefits  for  fraud  by  a 
veteran  during  his  lifetime  will  not  pre¬ 
clude  payment  of  burial  allowance  if 
otherwise  in  order.  No  benefits  will  be 
paid  to  a  claimant  who  participated  in 
the  fraud  which  caused  the  forfeiture  by 
the  veteran. 

Cross  Reference:  Effect  of  forfeiture 
after  veteran’s  death.  See  §  3.903. 

§  3.1610  Burial  in  National  cemeteries. 

The  statutory  burial  allowance  and 
permissible  transportation  charges  'as 
provided  in  §§  3.1600  through  3.1611  are 
also  payable  where  the  burial  of  the  de¬ 
ceased  veteran  is  in  a  National  cemetery 
when  the  following  conditions  have  been 
met: 

(a)  Such  burial  is  desired  by  the  per¬ 
son  or  persons  entitled  to  the  custody 
of  the  remains  for  purposes  of  interment. 
Where  the  body  is  unclaimed  by  relatives 
or  friends  the  Manager  of  the  regional 
office  in  the  area  in  which  the  veteran 
died  will  immediately  complete  arrange¬ 
ments  for  burial  in  a  National  cemetery. 
(See  §  3.1603.) 

(b>  Permission  for  burial  has  been  re¬ 
ceived  from  the  officers  having  jurisdic¬ 
tion  over  burials  in  National  cemeteries. 

§  3.1611  Official  Veterans  Administra. 
tion  representation  at  funeral. 

When  requested  by  the  person  en¬ 
titled  to  the  custody  of  the  body  of  a 
deceased  beneficiary  of  the  Veterans 
Administration,  official  representation  at 
the  funeral  will  be  granted  provided  an 
employee  is  available  for  the  purpose  and 
this  representation  will  entail  no  ex¬ 
pense  to  the  Veterans  Administration. 

Provisional  Regulations 

§  3.1690  Instructions  relating  to  tlie  ef¬ 
fect  of  admission  of  the  State  of 
Alaska  into  the  Union  on  payment  of 
burial  benefits. 

(a)  Provisions  of  the  law.  Section 
29(a),  Public  Law  86-70,  enacted  June 
25,  1959,  amends  section  903  of  Title  38, 
United  States  Code,  on  the  subject 
“Death  in  Veterans’  Administration  Fa¬ 
cility’’,  by  revising  subsection  (b)  to  read 
as  follows: 

In  addition  to  the  foregoing,  when  such 
a  death  occxirs  in  the  continental  United 
States  (including  Alaska),  the  Administrator 


shall  transport  the  body  to  the  place 
bxulal  in  the  continental  United  State* 
eluding  Alaska)  *  *  ?, 

(b)  Scope.  When  the  death  of  a  veU 
eran  occuts  while  traveling  under  prw 
authorization  and  at  Veterans  Admw 
tration  expense  to  or  from  a  speeij^ 
place  for  the  purpose  of  examinaS 
treatment,  or  care,  or  while  properly  h(^ 
pitalized  by  the  Veterans  Administra. 
tion,  or  while  receiving  domiciliary  care 
from  the  Veterans  Administration,  there 
may  be  paid  in  addition  to  the  actual 
cost  of  funeral  and  burial  (not  to  exceed 
$250)  the  cost  of  transporting  the  body 
to  the  place  of  burial  within  the  ^ 
tiriental  limits  of  the  United  Stata 
which  now  include  Alaska.  The  require¬ 
ment  that  in  such  cases  the  Veterans 
Administration  would  pay  for  the  cost 
of  transporting  the  body  to  Alaska  only 
if  the  veteran  was  a  resident  of  Alaska 
has  been  removed  by  section  29(a)  of 
Public  Law  86^70  effective  June  25, 1959 
(Instruction  1,  Pub.  Law  86-70) 

§  3.1691  Effect  of  admission  of  the 
State  of  Hawaii  into  the  union  oa 
payment  of  burial  benefits. 

(a)  Provisions  of  the  law.  Section 
25(b),  Public  Law  86-624,  amends  sec¬ 
tion  903  of  Title  38,  United  States  Code, 
on  the  subject  “Death  in  Veterans’  Ad¬ 
ministration  facility”,  by  revising  subsec¬ 
tion  (b)  to  read  as  follows: 

In.  addition  to  the  foregoing,  when  such  1 
death  occurs  in  the  continental  Unitoi 
States  or  Hawaii,  the  Administrator  shall 
transport  the  body  to  the  place  of  burlsl  in 
the  continental  United  States  or  Hawaii 
Where  such  a  death  occurs  in  a  Territory, 
a  Commonweath,  or  a  possession  of  the  | 
United  States,  the  Administrator  sbnii  tnu- 
port  the  body  to  the  place  of  biirial  within 
such  Territory,  Commonwealth,  or  posses¬ 
sion. 

(b)  Effect  of  the  act.  Section  903(b) 
of  Title  38,  United  States  Code  relates  to 
the  authority  of  the  Veterans  Admini^ 
tration  to  transport  the  bodies  of 
veterans  who  had  died  in  Veterans  Ad¬ 
ministration  facilities.  Prior  to  enact¬ 
ment  of  Public  Law  86-624  this  sectkui 
provided  that  when  a  death  occurred 
in  the  continental  United  States  (this 
included  Alaska  but  excluded  Hawaii) 
transportation  of  the  body  could  be  pro¬ 
vided  to  the  place  of  burial  in  the  con¬ 
tinental  United  States.  There  was  no 
explicit  provision  included  for  transpor¬ 
tation  of  the  bodies  of  deceased  veterans 
from  Hawaii  to  the  other  States  or  from 
the  other  States  to  Hawaii.  Public  Law 
86-624  removes  the  statutory  distinc¬ 
tions  between  Hawaii  and  the  other 
States  and  accords  Hawaii  the  same 
treatment  as  the  other  States. 

(c)  Adjudication  procedure.  There 
may  be  paid  in  addition  to  the  actual  cost 
of  funeral  and  burial  (not  to  exceed 
$250)  the  cost  of  transporting  the  body 
to  the  place  of  burial  within  the  con¬ 
tinental  limits  of  the  United  States  or 
Hawaii  if  the  death  of  a  veteran  occurs: 

(1)  While  traveling  under  prior  au¬ 
thorization  and  at  Veterans  Administra¬ 
tion  expense  to  or  from  a  specified  place 
for  the  purpose  of  examination,  treat¬ 
ment,  or  care;  or 

(2)  While  properly  hospitalized  by  the 
Veterans  Administration;  or 
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(3)  While  receiving  domiciliary  care 
from  the  Veterans  Administration. 

(d)  Effective  date.  Section  25(b)  of 
this  law  became  effective  on  the  date  of 
enactment.  July  12,  1960.  Therefore,  it 
aoplies  where  the  veteran  died  on  or  after 
that  date.  (Instruction  1,  38  U.S.C. 
qao(K)  Pub.  Law  86—624.)  (72  Stat. 

1114;  38  UJ5.C.  210) 

Subpart  C — Servicemen's  Indemnity 

§  3.1800  Basic  requirements  of  service 
and  death. 

Servicemen’s  indemnity  is  payable 
under  the  conditions  outlined  in  these 
servicemen’s  indemnity  regulations 
where  the  serviceman  died  prior  to  Janu¬ 
ary  1,  1957.  Part  I,  Public  Law  23,  82d 
Congress  (the  Servicemen’s  Indemnity 
Act  of  1951),  which  authorized  the  pay¬ 
ment  of  this  benefit,  was  repealed  by  sec¬ 
tion  502(9),  Public  Law  881,  84th  Con¬ 
gress,  effective  January  1,  1957.  Where 
a  principal  or  contingent  beneficiary  has 
elected  to  receive  dependency  and  in¬ 
demnity  compensation,  payments  of  serv¬ 
icemen’s  indemnity  are  subject  to  the 
limitations  set  forth  in  §§  3.658(a) ,  3.705, 
and 3.706  (sec.  206(e) ,  Pub.  Law  881,  84th 
Cong.) . 

(a)  The  servicemen’s  indemnity  will  be 
payable  based  on  active  service  rendered 
on  or  after  June  27,  1950,  where  death 
occurred  in  active  service  or,  except  as 
to  service  under  subparagraph  (2)  of 
this  paragraph,  where  death  occurred 
within  120  days  after  separation  or  re¬ 
lease  from  active  service,  if  the  service¬ 
man  had  been  called  to  extended  active 
duty,  including  a  call  to  active  duty  for 
training  purposes,  for  a  period  exceeding 
30  days.  The  additional  120-day  cover¬ 
age  extends  to  any  serviceman  called  to 
active  service  for  a  period  exceeding  30 
days,  notwithstanding  the  fact  that  any 
such  person  may  have  been  separated  or 
released  from  such  active  service  prior  to 
having  served  for  a  period  exceeding  30 
days.  The  date  of  discharge  or  release 
from  service  is  not  to  be  included  in 
computing  the  120-day  period.  The  char, 
acter  of  separation  or  release  from  active 
service  is  not  material.  See,  however, 
§3.1816.  For  the  purposes  of  death  in 
active  service,  the  following  service  is 
included; 

(1)  Active  service  in  the  Army  (in¬ 
cluding  Philippine  Scout  service) ,  Navy, 
Air  Force,  Marine  Corps,  and  Coast 
Guard,  or  active  service,  including  active 
duty  for  training  purposes,  in  the  Re¬ 
serve  components  thereof.  (In  time  of 
national  emergency,  the  National  Guard 
organizations  or  units  of  the  various 
States,  Territories,  and  the  District  of 
Columbia  may  be  mustered  into  the  Fed¬ 
eral  service  in  answer  to  a  call  or  order 
of  the  President  of  the  United  States. 
Service  rendered  after  muster  into  the 
Federal  service  is  as  a  member  of  the 
Army  or  Air  Force.  When  seiwing  on 
such  extended  active  duty  in  the  Army  or 
Air  Force,  the  entitlement  of  guardsmen 
to  indemnity  is  the  same  as  that  of  the 
Regular  Establishment  and  the  Reserve 
components  of  the  Armed  Forces  on  ex¬ 
tended  active  duty.  Scheduled  training 
duty  by  a  member  of  the  National  Guard 
preliminary  or  preparatory  to  muster 
into  the  active  Federal  service  does  not 
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constitute  active  Federal  service  in  the 
Armed  Forces.  Members  of  the  regular 
Naval  Reserve  Officers’  Training  Corps 
(NROTC)  who  are  appointed  midship¬ 
men  are  not  covered  while  undergoing 
scholastic  instruction  during  the  regular 
school  term,  but  are  covered  when  on 
active  duty  for  training  as  a  member  of 
a  Reserve  component  during  the  annual 
practice  cruise  or  the  annual  training 
period,  and  during  the  time  required  for 
travel  in  connection  with  such  training 
from  the  NROTC  Unit  to  the  port  of 
embarkation  or  to  the  summer  training 
station  and  return,  when  such  travel  is 
performed  under  competent  orders.  For 
coverage  of  contract  NROTC,  ROTC,  and 
AFROTC,  see  subparagraph  (2)  of  this 
paragraph.) 

(2)  Members  of  the  Reserve  Officers’ 
Training  Corps  (Army  ROTC) ,  contract 
Naval  Reserve  Officers’  Training  Corps 
(NROTC),  and  Air  Force  Reserve  Of¬ 
ficers’  Training  Corps  (AFROTC)  when 
called  or  ordered  to  active  training  duty 
for  14  days  or  more,  where  death  occurs 
on  or  after  June  27,  1950,  and  prior  to 
August  1,  1956,  while  on  such  active 
training  duty.  (Coverage  of  these  cate¬ 
gories  is  limited  to  deaths  which  occur 
while  on  such  active  training  duty,  and 
does  not  extend  for  120  days  after  sepa¬ 
ration  or  release  from  duty  even  though 
the  person  may  have  been  called  or 
ordered  to  such  duty  for  a  period  ex¬ 
ceeding  30  days.  They  are  not  covered 
while  undergoing  scholastic  training  or 
inactive  training  duty.  They  are  covered 
during  a  period  of  travel  en  route  to  or 
from  active  training  duty  only  if  such 
travel  is  performed  under  competent  or¬ 
ders;  for  example,  travel  to  or  from  the 
port  of  embarkation  or  training  station 
for  the  annual  practice  cruise  or  annual 
training  period.)  There  is  no  coverage 
of  categories  in  this  subparagraph  where 
death  occurs  on  or  after  August  1,  1956 
(Pub.  Law  879,  84th  Cong.). 

(3)  National  Guard  when  called  to  ac¬ 
tive  duty  or  active  training  duty  for  14 
days  or  more  imder  sections  5,  81,  92,  94, 
97,  and  99  of  the  National  Defense  Act 
(act  of  June  3,  1916) ,  as  amended.  For 
indemnity  coverage,  duty  must  be  per¬ 
formed  in  the  interests  of  the  Federal 
Government,  purely  State  duty  being 
excluded.  Accordingly,  National  Guards¬ 
men  called  to  active  duty  by  the  Gov¬ 
ernor  of  a  State  in  connection  with  an 
emergency,  such  as  fiood  relief,  to  quell 
a  riot,  or  to  impose  marital  law,  are 
excluded. 

(4)  Cadets  and  midshipmen  at  the 
United  States  Military,  Naval,  Coast 
Guard,  and  Air  Force  Academies. 

(5)  Commissionedjofficers  of  the  Pub¬ 
lic  Health  Service,  regular  and  reserve, 
while  entitled  to  full  military  benefits,  as 
provided  in  section  212(a).  Public  Law 
410,  78th  Congress,  as  amended,  i.e.  (i) 
while  detailed  for  duty  with  the  Army, 
Air  Force,  Navy,  Marine  Corps,  or  Coast 
Guard,  or  (ii)  while  serving  on  active 
duty  in  time  of  war  outside  the  con¬ 
tinental  limits  of  the  United  States,  or 
in  Alaska,  or  (iii)  while  serving  on  active 
duty  in  time  of  war  and  following  the 
issuance  of  an  Executive  order  declaring 
the  entire  Commissioned  Corps  of  the 
Public  Health  Service  a  part  of  the 


military  forces  of  the  United  States. 
(The  Commissioned  Corps  of  the  Public 
Health  Service,  by  virtue  of  Executive 
Order  9575,  published  June  29,  1945  (10 
F.R.  7895;  3  C7FR,  1945  Supp.)  was  a  part 
of  the  military  forces  of  the  United 
States  on  June  27,  1950,  which  status 
continued  through  July  3, 1952,  by  virtue  ' 
of  Executive  Order  10349,  dated  April  26, 
1952  (17  F.R.  3769;  3  CPR,  1952  Supp.) ; 
Executive  Order  10356,  dated  May  29, 
1952  (17  F.R.  4967;  3  CPR.  1952  Supp.) ; 
Executive  Order  10362,  dated  June  14, 
1952  (17  F.R.  5413;  3  CPR,  1952  Supp.) ; 
and  Executive  Order  10367,  dated 
June  30,  1952  (17  P.R.  5929;  3  CPR.  1952 
Supp.).  Service  on  and  after  July  4, 
1952,  must  meet  the  requirements  of 
subdivision  (i)  of  this  subparagraph.) 

(6)  Commissioned  officers  of  the  Coast 
and  Geodetic  Survey,  while  assigned  to 
duty  during  a  period  of  war  or  an  emer¬ 
gency  as  proclaimed  by  the  President  or 
the  Congress  on  projects  for  the  Army, 
Navy,  or  Air  Force  in  areas  outside  the 
continental  United  States,  or  in  Alaska, 
or  in  coastal  areas  of  the  United  States 
determined  by  the  Department  of  De¬ 
fense  to  be  of  immediate  military  hazard 
(sec.  2,  part  I,  Pub.  Law  23,  82d  Cong.) , 

(b)  The  servicemen’s  indemnity  will 
be  payable  where  the  serviceman  is 
deemed  to  have  been  in  active  service  at 
the  time  of  his  death,  as  follows: 

(1)  Persons  who  served  on  or  after 
June  27,  1950,  in  the  Reserve  compon¬ 
ents.  including  the  National  Guard, 
while,  engaged  in  aerial  flights  in  Gov¬ 
ernment-owned  or  leased  aircraft  for  any 
period  with  or  without  pay  as  an  incident 
to  their  military  or  naval  training. 
(There  is  no  indemnity  coverage  while 
undergoing  inactive  training  duty,  such 
as  assemblies  for  drill  or  instruction,  ex¬ 
cept  as  comprehended  under  this  sub- 
paragraph.  Ei^agement  in  aerial  flights 
in  Government-owned  or  leased  aircraft 
has  to  be  an  incident  to  military  or  naval 
training.  Coverage  is  not  confined  to 
persons  assigned  as  members  of  the  crew 
on  the  flights,  but  extends  to  those  per¬ 
sons  designated  as  passengers  who  are 
engaged  in  aerial  flights  as  part  of  their 
training  duty,  such  as  members  of  com¬ 
bat  units  (paratroopers),  trainees,  ad¬ 
ministrative  and  lo^tic  personnel,  etc. 
It  is  not  the  particular  position  they  oc¬ 
cupy  in  aerial  flights  but  their  status  of 
training  duty  which  determines  whether 
they  are  deemed  to  be  in  active  service 
under  the  provisions  of  this  subpara¬ 
graph.  While  “Government-owned  or 
leased  aircraft’’  is  restricted  to  federally 
owned  or  leased  aircraft,  all  military  or 
naval  aircraft  are  federally  owned  and 
title  to  all  aircraft  used  by  the  various 
National  Guards  remains  in  the  Federal 
Government.  Accordingly,  where  it  is 
shown  that  death  occurred  in  a  National 
Guard  aircraft,  it  will  not  be  necessary 
to  secure  further  information  as  to  Fed¬ 
eral  ownership  or  lease,  in  the  absence 
of  information  to  the  contrary.) 

(2)(i)  Persons  (volunteers)  who  have 
been  or  are  provisionally  accepted  on  or 
after  June  27,  1950,  and  directed  to 
report  to  a  place  for  final  acceptance  or 
for  entry  upon  active  duty  in  the  mili¬ 
tary  or  naval  service,  and  who  died  or 
shall  die  as  the  result  of  disability 
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incurred  while  en  route  to  such  place  and 
within  120  days  after  the  incurrence  of 
such  disability.  Coverage  is  limited  to 
those  who  died  or  shall  die  as  a  result 
of  disability  incurred  while  en  route  from 
the  place  of  assembly  to  the  induction 
station  and  does  not  extend  to  travel  to 
the  place  of  assembly  or  to  the  period 
after  rejection  including  the  return  trip. 

(ii)  Reservists  of  the  Army,  Air 
Force,  Navy,  Marine  Corps,  or  Coast 
Guard  who  on  or  after  June  27,  1950, 
have  been  or  are  called  to  active  duty 
(including  active  duty  for  training)  for 
a  period  of  30  days  or  less  and  who  die 
or  shall  die  as  the  result  of  disability 
incurred  while  in  authorized  travel  status 
and  within  120  days  after  the  incurrence 
of  such  disability.  Coverage  under  the 
term  "Authorized  travel  status"  includes 
injuries  received  while  en  route  to  or 
returning  from  a  designated  destination, 
in  compliance  with  competent  orders, 
during  the  period  specified  in  the  orders 
as  constituting  active  duty  status. 

(3)  Registrants  (selectees)  under  the 
Selective  Service  Act  of  1948,  as 
amended  (designated  as  the  "Universal 
MUitary  Training  and  Service  Act”  by 
Public  Law  51,  82d  Congress) ,  who  on  or 
after  June  27,  1950,  in  response  to  an 
order  to  report  for  induction  into  the 
Armed  Forces  and  who,  after  reporting 
to  a  local  draft  board,  died  or  dies  as 
the  result  of  disability  incurred  while 
en  route  from  such  draft  board  to  a 
designated  induction  station  and  within 
120  days  after  the  incurrence  of  such 
disability  (sec.  2.  part  I,  Pub.  Law  23, 
82d  Cong.).  (Registrants  (selectees) 
ordered  to  report  direct  to  the  induction 
station  instep  of  first  reporting  to  the 
local  draft  board  are  included  and  will 
be  deemed  to  have  reported  to  the  local 
draft  board  from  the  moment  they 
actually  start  en  route  to  the  designated 
induction  station  on  the  specified  date 
in  obedience  to  that  order.  Coverage 
of  registrants  (selectees)  is  limited  to 
those  who  have  died  or  shall  die  as  a 
result  of  disability  incurred  while  en 
route  from  the  place  of  assembly  or  draft 
board  to  the  induction  station,  and  does 
not  extend  to  travel  to  the  place  of 
assembly  or  draft  board  or  to  the  period 
after  rejection,  including  the  return 
trip.) 

§  3.1802  Eligible  beneficiaries. 

(a)  Classes  and  order  of  payment  to 
other  than  designated  beneficiary.  The 
indemnity  will  be  payable  to  the  follow¬ 
ing  classes  of  beneficiaries,  and,  in  the 
absence  of  a  designation,  in  the  order 
named: 

(1)  Surviving  spouse. 

(2)  Child  or  children  (including  a  step¬ 
child  if  designated  as  beneficiary  by  the 
serviceman  or  if  a  member  of  the  serv¬ 
iceman’s  household  at  the  date  of  his 
death  (Pub.  Law  172,  84th  Cong.),  an 
adopted  child,  or  an  illegitimate  child,  if 
the  latter  was  designated  as  beneficiary 
by  the  serviceman) . 

(3)  Parent  (including  a  parent  by 
adoption,  or  person  who  sto^  in  loco 
parentis  to  the  serviceman  prior  to  at¬ 
tainment  of  21  years  of  age  and  for  a 
period  of  not  less  than  1  year  prior  to 


entry  into  the  active  service,  or  a  step¬ 
parent  who  does  not  meet  the  loco 
parentis  requirement  if  designated  as 
beneficiai-y) .  Unless  designated  other¬ 
wise  by  the  serviceman,  the  term  "par¬ 
ent”  includes  only  the  mother  and  father 
who  last  bore  that  relationship  to  the 
serviceman  (Pub.  Law  172,  84th  Cong.) . 

(4)  Brother  or  sister  of  the  serviceman 
(including  those  of  the  half  blood  and 
those  through  adoption)  (sec.  3,  part  I, 
Pub.  Law  23,  82d  Cong.). 

(b)  Parents,  brothers,  and  sisters  of 
illegitimates.  If  the  insured  was  born  an 
illegitimate  and  not  legitimatized  before 
his  death,  the  terms  "parent,”  "brother,” 
and  "sister”  employed  in  sectimi  3  of  the 
Servicemen’s  Indemnity  Act  of  1951,  as 
amended,  will  include  as  to  relationship 
by  consanguinity: 

(1)  The  mother. 

(2)  The  father,  only  if  he  shall  estab¬ 
lish  that  he  can  meet  "in  loco  parentis” 
requirements  of  the  act. 

(3)  (i)  Brothers  or  sisters,  if  children 
of  the  same  mother. 

(ii)  Brothers  or  sisters,  if  children  of 
the  same  father  and  if  it  is  shown  to  the 
satisfaction  of  the  -Administrator  that 
the  family  relationship  usual  between 
brothers  and  sisters  existed  between 
them  and  the  serviceman  at  the  time  he 
entered  the  service. 

(c)  Discontinuance  of  awards  under 
Public  Law  172,  84th  Congress.  Awards 
in  course  of  payment  on  July  26,  1955, 
the  date  of  approval  of  Public  Law  172, 
84th  Congress,  to  or  for  a  stepchild  or 
stepparent  who  does  not  meet  the  re¬ 
quirements  of  the  act  will  be  discontin¬ 
ued  effective  the  day  preceding  the  due 
date  of  the  installment  due  in  October 
1955.  An  award  to  a  succeeding  bene¬ 
ficiary  will  be  made  to  commence  as  pro¬ 
vided  in  §  3.1814. 

§  3.1804  Determination  of  eligible  bene¬ 
ficiaries. 

The  serviceman  has  the  right  to  des¬ 
ignate  the  beneficiary  or  beneficiaries  of 
the  indemnity  within  the  classes  desig¬ 
nated  in  §  3.1802;  to  designate  the  pro¬ 
portion  of  the  principal  amount  to  be 
paid  to  each;  and  to  change  the  bene¬ 
ficiary  or  beneficiaries  without  the  con¬ 
sent  thereof  but  only  within  the  classes 
designated.  If  the  designated  beneficiary 
or  beneficiaries  do  not  survive  the  serv¬ 
iceman,  or  if  none  has  been  designated, 
the  indemnity  will  be  paid  to  the  first 
eligible  class  of  beneficiaries  according 
to  the  order  set  forth  in  §  3.1802  and  in 
equal  shares  if  the  class  is  composed  of 
more  than  one  person.  Any  installments 
of  an  indemnity  not  paid  to  a  beneficiary 
during  such  beneficiary’s  lifetime  will 
be  paid  to  the  named  contingent  bene¬ 
ficiary,  if  any;  otherwise,  to  the  bene¬ 
ficiary  or  beneficiaries  within  the  per¬ 
mitted  class  next  entitled  to  priority. 
If  no  person  within  the  permitt^  class 
survives  to  receive  the  indemnity  or  any 
part  thereof,  no  payment  of  the  unpaid 
installments  will  be  made.  No  payment 
will  be  made  to  an  heir,  creditor,  or  legal 
representative  as  such  of  the  deceased 
serviceman  or  of  any  deceased  benefi¬ 
ciary  (sec.  3,  part  I,  Pub.  Law  23,  82d 
Cong.). 


§  3.1805  Testamentary  disposition. 

A  beneficiary  designation,  but  not  a 
change  of  beneficiary,  may  be  made  by 
last  will  and  testament  duly  probated 
If  there  was  a  beneficiary  designated  for 
indemnity  and  such  beneficiary  survived 
the  veteran,  the  question  as  to  whethw 
the  serviceman  died  testate  is  not  mate¬ 
rial.  A  general  or  residuary  clause  of  a 
will  without  specific  reference  to  in. 
demnity  will  not  constitute  a  beneficiary 
designation  in  itself.  A  determination 
may  be  made,  however,  as  to  whether  all 
the  evidence,  including  the  will,  would 
be  sufficient  to  establish  such  a  desig. 
nation. 

§  3.1806  Evidence  requirements. 

Proof  of  death  of  the  serviceman  and 
relationship  of  the  beneficiary  will  be 
shown  by  evidence  as  outlined  in  5§  3.205, 
3.209,  and  3.211.  The  relationship  of  a’ 
stepparent  who  is  a  designated  benefici¬ 
ary  will  be  established  by  proof  of  mar¬ 
riage  of  the  natural  parent  and  step¬ 
parent,  in  addition  to  proof  of  birth  of 
the  serviceman.  The  relationship  of  an 
adoptive  parent  will  be  established  by 
a  certified  copy  of  the  court  decree  (tf 
adoption.  The  relationship  of  a  broths 
or  sister  of  the  fullblood  or  halfblood 
will  be  established  by  proof  of  birth  as 
outlined  in  §  3.209  of  both  the  serviceman 
and  the  claimant,  showing  that  both  the 
serviceman  and  the  claimant  had  one  or 
both  parents  in  common ;  a  brother  or 
sister  by  adoption,  by  proof  of  birto  of 
the  natural  child  and  a  certified  copy  of 
the  court  decree  of  adoption  of  Uie  othn 
child  by  one  or  both  of  the  natural 
child’s  parents;  if  both  the  serviceman 
and  claimant  are  adopted  by  a  common 
parent  or  parents,  by  certified  copy  til 
court  decree  of  adoption  of  each  by  one 
or  both  of  the  serviceman’s  parents. 
Proof  of  marriage  or  remarriage  of  a 
beneficiary  will  not  be  required  solely 
for  the  purpose  of  establishing  a  change 
of  name. 

§  3.1807  Unexplained  absence  of  a 
beneficiary  for  seven  years. 

In  the  event  that  evidence  as  provided 
in  §  3.211  to  establish  death  of  a  bene¬ 
ficiary  cannot  be  furnished,  if  satisfac¬ 
tory  evidence  is  produced  establishim 
the  fact  of  continued  and  unexplained 
absence  of  any  individual  from  his  home 
and  family  for  a  period  of  7  years  and 
that  after  diligent  search  no  evidence 
of  his  existence  after  date  of  disappear¬ 
ance  has  been  found  or  otherwise  re¬ 
ceived,  the  death  of  such  absentee  as  of 
the  date  of  expiration  of  such  period 
may  be  considered  as  sufficiently  proved. 
No  State  law  providing  for  presumption 
of  death  will  be  applicable.  The  finding 
of  death  made  by  the  Administrator  of 
Veterans  Affairs  will  be  final  and  con¬ 
clusive  (38  U.S.C.  108,  formerly  Pub.  Law 
591,  77th  Cong.,  Act  of  June  5,  1942). 

§  3.1808  Claim  fur  indemnity. 

A  claim  for  indemnity  should  be  filed 
on  the  form  prescribed  by  the  Adminis¬ 
trator,  but  any  writing  disclosing  an 
intention  to  file  such  a  claim  will  be 
accepted.  A  claim  for  National  Service 
life,  insurance  or  United  States  Govern- 
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_t  life  insurance  death  benefits  filed 
Sr  a  preferred  beneficiary  will  be  ac¬ 
cepted  as  a  claim  for  indemnity. 

§  3.1810  Amount  of  indemnity  payable. 

(a)  If  at  the  date  of  death  the  serv- 

had  no  National  Service  life  in- 
gSnce  or  United  States  Government 
life  Insurance  in  force,  the  indemnity 
irtU  be  paid  in  the  principal  amount  of 
*10000.  If  the  serviceman  had  United 
Government  life  insurance  or 
National  Service  life  insurance,  or  a 
combination  of  both,  in  force  in  an 
amount  less  than  $10,000,  the  indemnity 
will  be  paid  in  the  principal  amount  of 
$10,000  minus  the  face  value  of  the  in- 
aurimce  in  force  at  the  date  of  death. 
If  United  States  Government  life  insur¬ 
ance,  National  Service  life  insurance,  or 
a  combination  of  both  having  a  face 
value  of  $10,000  was  in  force  at  the  date 
of  death,  the  indemnity  will  not  be  pay¬ 
able.  In  determining  the  amount  of  in- 
dpmnltv  payable  where  insurance  ceased 
to  be  in  force  prior  to  date  of  death,  it 
is  immaterial  whether  such  cessation 
occurred  prior  to  or  during  service  or 
during  the  120-day  period  (if  applicable) 
after  separation  or  release  from  service. 

(b)  The  amount  of  indemnity  payable 
in  cases  in  which  either  United  States 
Ctovemment  life  insurance  or  National 
Service  life  insurance  (1)  is  reduced  be¬ 
cause  the  insured  understated  his  age, 
or  (2)  the  original  contract  has  been 
surrendered  for  paidup  Insurance,  will 
be  the  difference  between  the  amount 
of  Insurance  in  force  and  $10,000. 

(c)  In  cases  in  which  the  insurance 
Is  In  force  as  extended  insurance,  the 
amount  of  indemnity  payable  will  be  the 
difference  between  the  amount  of  ex¬ 
tended  insurance  in  force  and  $10,000. 

(d)  In  cases  in  which  there  is  in¬ 
debtedness  outstanding  against  the  con¬ 
tract,  the  amount  of  indemnity  payable 
will  be  the  difference  between  the  face 
vidue  of  the  contract  (the  amount  of  in¬ 
surance  in  force  without  deduction  of 
Indebtedness)  and  $10,000. 

§  3.1812  Method  of  payment. 

(a)  The  indemnity  will  be  payable  in 
120  monthly  installments  at  the  rate  of 
$9.29  per  month  per  thousand. 

(b)  If  there  are  two  or  more  payees, 
and  the  equal  or  pro  rata  division  of  the 
monthly  payment  would  normally  re¬ 
quire  pasmients  involving  fractions  of  a 
cent,  toese  fractions  will  be  absorbed  by 
reducing  pasmient  to  one  or  more  of  the 
payees  to  the  next  lower  cent  and  raising 
the  pasmient  to  one  or  more  of  the  payees 
to  the  next  higher  cent.  If  there  is  only 
one  payee  and  payment  of  the  monthly 
installment  would  otherwise  involve  a 
fraction  of  a  cent,  the  amount  will  be 
increased  to  the  next  higher  cent,  if  the 
fraction  is  one-half  cent  or  more,  and 
will  be  decreased  to  the  next  lower  cent, 
if  the  fraction  is  less  than  one-half  cent. 

§  3.1814  Commencing  dale  of  pay- 
^  ments. 

^a)  Pasmient  to  the  beneficiary  or 
beneficiaries  first  receiving  payment  will 
begin  as  of  the  date  of  the  death  of  the 
serviceman.  Payment  to  the  beneficiary 


or  beneficiaries  receiving  installments 
following  the  death  of  the  first  bene¬ 
ficiary  or  beneficiaries,  or  any  subse¬ 
quent  beneficiary  or  beneficiaries,  will 
begin  with  the  monthly  payment  date 
next  following  the  death  of  the  previous 
payee. 

(b)  Where  indemnity  has  been  paid 
to  a  person  who  is  subsequently  deter¬ 
mined  not  to  have  been  entitled  to  such 
pa3mients,  the  award  will  be  adjusted 
as  follows: 

(1)  If  the  award  action  was  proper 
at  the  time  it  was  made  because  of  the 
absence  of  evidence  and  claim  by  the 
correct  beneficiary  and  the  evidence  in 
the  possession  of  the  Government  (the 
Veterans  Administration  or  a  service 
department)  clearly  indicated  that  the 
person  to  whom  the  award  was  made 
was  the  person  to  whom  benefits  were 
payable,  the  Veterans  Administration 
will  be  protected  in  all  pasmaents  made 
and  only  the  remaining  unpaid  install¬ 
ments  will  be  awarded  to  the  proper 
beneficiary. 

(2)  If  the  award  was  not  correct  at 
the  time  it  was  made  on  the  basis  of 
evidence  in  the  possession  of  the  Vet¬ 
erans  Administration,  or  on  the  basis  of 
information  as  to  designation  or  change 
of  designation  of  beneficiary  in  the  pos¬ 
session  of  a  service  department,  the 
award  will  be  terminated  as  of  the  date 
of  commencement,  and  the  award  to  the 
proper  beneficiary  will  be  made  to  com¬ 
mence  as  if  the  prior  award  had  not  been 
approved. 

(c)  Where  payments  to  a  stepchild 
or  stepparent  are  discontinued  pursuant 
to  the  provisions  of  Public  Law  172,  84th 
Congress,  as  provided  in  §  3.1802(c),  an 
award  to  any  succeeding  beneficiary  will 
be  made  to  commence  with  the  October 
1955  installment,  subject  to  recovery  of 
any  overpasmient  to  the  prior  payee. 

(d)  Where  indemnity  has  been  paid 
to  a  person  who  would  not  have  been 
entitled  if  the  veteran  had  been  survived 
by  a  widow,  and  a  claim  is  filed  by  a 
woman  whose  marriage  to  the  veteran 
is  de^ed  valid  under  the  requirements 
of  §  3.52,  such  claim  will  be  a^udicated 
as  a  contested  claim. 

§  3.1816  Forfeitare. 

(a)  Serviceman;  guilty  of  specific  of¬ 
fenses.  Any  serviceman  who  is  guilty 
of  mutiny,  treason,  spying,  or  desertion, 
or  who  because  of  conscientious  objec¬ 
tions  refuses  to  perform  services  in  the 
land  or  naval  forces  of  the  United  States, 
or  refuses  to  wear  the  uniform  of  such 
force,  forfeits  all  rights  to  an  indemnity 
under  this  act:  Provided,  That  restora¬ 
tion  to  active  duty  after  commission  of 
any  such  offense  restores  all  rights  to 
the  indemnity  (sec.  8,  part  I.  Pub.  Law 
23,  82d  Cong.).  The  words  “guilty  of” 
as  used  in  the  statute  do  not  have  the 
same  significance  as  “convicted  of”  and 
a  service  department  finding  is  not  a 
condition  precedent  to  forfeiture.  An 
administrative  finding  by  the  Veterans 
Administration  of  guilt  of  any  of  the 
offenses  enumerated  in  this  subpara¬ 
graph  where  a  preponderance  of  the  evi¬ 
dence  supports  or  warrants  said  finding 
will  be  made  notwithstanding  the  fact 
that  there  has  not  been  a  conviction  of 


said  offense.  A  forfeiture  of  rights  Is 
a  responsibility  which  must  be  zeroised 
with  extreme  care  and  the  facts  must 
be  evaluated  with  prudence  so  that  no 
injustice  will  be  done.  As  a  matter  of 
policy  a  service  department  report  of 
“desertion”  will  be  accepted  as  a  deter¬ 
mination  of  guilt  for  the  purpose  of 
forfeiture,  and  a  formal  flmfing  by  the 
Veterans  Administration  is  not  required. 
Absence  without  leave,  as  such,  is  not  an 
offense  for  which  rights  to  indemnity  are 
forfeited.  Even  though  a  serviceman 
was  last  reported  in  an  absent-wlthout- 
leave  status,  an  administrative  finding 
of  desertion  is  not  precluded  where  a 
preponderance  of  the  evidence  estab¬ 
lishes  the  elements  of  desertion  includ¬ 
ing  intent  to  desert. 

(b)  Serviceman;,  death  inflicted  as 
lawful  punishment.  No  ind^xmity  is 
payable  for  death  infilcted  as  a  lawful 
punishment  for  crime  or  for  military  or 
naval  offense,  except  when  inflicted  by 
an  enemy  of  the  United  States  (sec.  8, 
part  I.  Pub.  Law  23.  82d  Cong.).  The 
word  “punishment”  means  the  infliction 
of  the  death  penalty  under  authority  of 
law  and  the  judgment  and  sentence  of  a 
civilian  or  military  court. 

(c)  Beneficiary;  guilty  of  treasonable 
acts.  Any  person  shown  Inr  evidence 
satisfactory  to  the  Administrator  of  Vet¬ 
erans  Affairs  to  be  guilty  of  mutiny, 
treason,  sabotage  or  rendering  assistance 
to  an  enemy  of  the  United  States  or  of 
its  allies  will  forfeit  all  accrued  and 
future  payments  of  servicemen’s  indem¬ 
nity  (38  U.S.C.  3504(a),  formerly  sec.  4, 
Pub.  Law  144,  78th  Cong.). 

( d)  Beneficiary;  wrongful  and  inten¬ 
tional  killing  of  serviceman  or  of  a  bene¬ 
ficiary  by  a  beneficiary — (1)  General. 
Wrongful  and  intentional  killing  is  one  in 
which  the  death  is  caused  without  justi¬ 
fication  or  excuse.  Justification  or  ex¬ 
cuse  may  be  found  if  it  is  established 
that  the  death  was  the  result  of  an  ac¬ 
cident.  or  the  killing  was  the  result  of 
self-defense,  or  accomplished  while  the 
person  causing  death  was  insane.  If  it 
is  established  as  a  fact  that  a  beneficiary 
procured,  encouraged,  or  induced  an¬ 
other  to  take  the  life  of  the  veteran  or  of 
another  beneficiary,  or  participated  as 
an  accomplice  in  the  homicide,  or  other¬ 
wise  aided  and  abetted  the  person  caus¬ 
ing  the  death,  indemnity  that  might 
otherwise  be  payable  may  not  be  paid  to 
such  beneficiary. 

(2)  Killing  of  veteran.  Any  benefici¬ 
ary  who  wrongfully  and  intentionally 
causes  the  death  of  a  serviceman  will  not 
be  entitled  to  receive  any  indemnity  pay¬ 
able  by  reason  of  such  death.  The  in¬ 
demnity  will  be  settled  as  though  the 
serviceman  were  not  survived  by  the 
beneficiary  who  caused  his  death. 

(3)  Killing  of  a  beneficiary  by  a  bene¬ 
ficiary.  Any  beneficiary  who  wrongfully 
causes  the  death  of  another  beneficiary 
will  not  6e  entitled  to  any  part  of  the 
indemnity  to  which  the  deceased  bene¬ 
ficiary  was  entitled  and  would  have  re¬ 
ceived  or  continued  to  have  received  but 
for  death.  Entitlement  of  a  beneficiary 
by  reason  of  the  death  of  any  person 
other  than  the  person  whose  death  he 
caused  is  not  affected. 
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'  §  3.1818  Assignments. 

(a)  Assignment  of  all  or  any  part  of 
the  beneficiary’s  interest  may  be  made 
by  a  benefici£u:y  to  any  other  person  or 
persons  within  the  permitted  class  of 
beneficiaries  as  specified  in  $  3.1802,  if 
all  other  persons  having  contingent 
rights  of  equal  or  greater  priority  to 
those  of  the  assignee  join  in  the  assign¬ 
ment.  Such  an  assignment  will  not  af¬ 
fect  any  pasunents  made  prior  to  its  re¬ 
ceipt  by  the  Veterans  Administration. 
Assignments  may  be  made  at  any  time 
subsequent  to  the  death  of  the  service¬ 
man  regardless  of  whether  any  install¬ 
ments  have  been  paid.  In  the  event  of 
the  death  of  the  assignee  prior  to  re¬ 
ceiving  all  installments,  the  remaining 
installments  will  become  payable  to  the 
personCs)  surviving  in  the  permitted 
class  set  forth  in  §  3.1802  and  in  the 
order  of  preference  named  in  that  sec¬ 
tion.  The  privilege  of  assignment  is 
available  to  persons  whose  title  arises 
through  devolution  as  well  as  to  persons 
who  are  designated  beneficiaries  (sec.  9, 
part  I,  Pub.  Law  23,  82d  Cong.) . 

(b)  Subject  to  the  provisions  of  para¬ 
graph  (a)  of  this  section. 

(1)  An  assignment  by  one  under  the 
age  of  majority  is  valid  only  if  there  has 
been  emancipation  of  such  person  to  an 
extent  which  embraces  the  act  per¬ 
formed. 

(2)  Assignment  may  be  made  by  a 
person  having  potential  entitlement  (the 
assignment  in  such  instances  being  in 
the  nature  of  a  quitclaim) . 

(3)  A  valid  assignment  may  be  made 
to  veteran’s  natural  mother  or  father 
where  others  have  qualified  as  benefici¬ 
aries  to  the  exclusion  of  either  under  the 
definition  of  the  term  “parent”  in  sec¬ 
tion  3  of  the  Servicemen’s  Indemnity  Act 
of  1951. 

§  3.1820  Attorneys*  fees. 

The  pasrment  of  an  attorney’s  fee,  as 
contemplated  by  38  U.S.C.  3404(c),  will 
not  exceed  $10  in  any  one  claim,  and  in 
all  cases  fees  will  be  deducted  from  the 
indemnity  allowed  (sec.  9,  part  I,  Pub. 
Law  23,  82d  Cong.). 

§  3.1822  Taxation  and  exemption. 

(a)  Payments  of  the  servicemen’s  in¬ 
demnity  as  such  are  exempt  from  tax¬ 
ation,  but  such  exemption  does  not  ex¬ 
tend  to  any  property  purchased  in  part 
of  wholly  out  of  such  payments.  Pay¬ 
ments  of  indemnity  to  a  beneficiary  un¬ 
der  the  provisions  of  the  Servicemen’s 
Indemni^  Act  of  1951  are  exempt  from 
claims  of  creditors,  and  are  not  liable 
to  attachment,  levy,  or  seizure  by  or  un¬ 
der  any  legal  or  equitable  process  what¬ 
ever,  either  before  or  after  receipt  by 
the  beneficiary. 

(b)  The  exemption  will  apply  against 
the  United  States  or  any  agency  thereof: 
Provided,  That  the  United  States  will  be 
entitled  to  collect,  by  setoff  or  otherwise 
out  of  benefits  payable  to  any  beneficiary 
of  the  servicemen’s  indemnity,  the 
amount  of  any  indebtedness  due  the 
United  States  by  such  beneficiary  be¬ 
cause  of  overpasrments  or  illegal  pay¬ 


ments  made  to  such  beneficiary  under 
laws  administered  by  the  Veterans  Ad¬ 
ministration  (sec.  9,  part  I,  Pub.  Law  23, 
82d  Cong.) . 

These  regulations  are  effective  Febru¬ 
ary  24,  1961. 

[seal]  a.  H.  Monk, 

Associate  Deputy  Administrator. 

[Fit.  Doc.  61-1596;  FUed,  Feb.  23.  1961; 
8:45  a.m.] 


Title  9— ANIMALS  AND 
ANIMAL  PRODUCTS 

Chapter  II — Agricultural  Marketing 

Service  (Packers  and  Stockyards 

Division),  Department  of  Agricul¬ 
ture 

PART  201~REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

Miscellaneous  Amendments 

Pursuant  to  the  provisions  of  section 
407  of  the  Packers  and  Stockyards  Act, 
1921,  as  amended  (7  U.S.C.  228),  the 
regulations  promulgated  under  said  Act 
(9  CFR  Part  201)  are  amended  as 
follows: 

1.  Section  201.2(g)  is  amended  to 
read: 

(g)  “Packers  and  Stockyards  Divi¬ 
sion”  means  the  Packers  and  Stockyards 
Division  of  the  Service. 

2.  Section  201.2(h)  is  amended  to 
read: 

(h)  “Director”  means  the  Director  of 
the  Packers  and  Stockyards  Division  or 
any  person  authorized  to  act  in  his 
stead. 

3.  Sections  201.2  (i)  and  (j)  are 
deleted. 

4.  Section  201.2  (k)  is  amended  by 
changing  “Branch”  to  read  “Division”. 

5.  Sections  201.3  through  201.97  are 
amended  by  changing  “Chief”  to  read 
“Director”  wherever  the  former  appears. 

6.  Section  201.97  is  amended  by 
changing  “Branch”  to  read  “Division”. 

The  code  heading  of  Chapter  n  of 
Title  9  of  the  Code  of  Federal  Regula¬ 
tions  is  amended  by  changing  “  (Packers 
and  Stockyards  Branch)”  to  read 
“(Packers  and  Stockyards  Division)”. 
(Sec.  407, 42  Stat.  169;  7  U.S.C.  228) 

These  amendments  reflect  changes 
previously  made  in  the  organization, 
functions,  and  delegations  of  authority 
of  the  Agricultural  Marketing  Service 
(25  F.R.  6218)  and  shall  become  effective 
on  the  date  of  their  publication  in  the 
Fedebal  Register. 

Done  at  Washington,  D.C.,  this  17th 
day  of  February  1961. 

Roy  W.  Lennartson, 
Deputy  Administrator, 
Agricultural  Marketing  Service. 

[Fit.  Doo.  61-1598;  FUed,  Feb.  23,  1961; 

8:46  a.m.] 


Title  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commiisioi, 

PART  6— EXCEPTIONS  FROM  THE 
COMPETITIVE  SERVICE 

Department  of  Defense 

Effective  upon  publication  in  the  Pu). 
eral  Register,  subparagraph  (32)  [g 
added  to  §  6.304(a)  as  set  out  below. 

§  6.304  Department  of  Defense. 

(a)  Ojgfice  of  the  Secretary.  *  *  • 
(32)  One  Special  Assistant  for  Dis. 
armament  Affairs.  OfBce  of  the  Assistant 
Secretary  of  Defense  for  International 
Security  Affairs. 

(R.S.  1753,  sec.  2,  22  Stat.  403,  as  amended: 
5  U.S.C,  631,  633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Mary  V.  Wenzel, 

Executive  Assistant  to 
the  CommissUmen. 

[F.R.  Doc.  61-1588;  Filed,  Feb.  23,  1961; 
8:45  a.m.] 


PART  6— EXCEPTIONS  FROM  THE 
COMPETITIVE  SERVICE 

Department  of  State 

Effective  upon  publication  in  the  Fd- 
ERAL  Register,  the  headnote  of  para¬ 
graph  (u)  of  §  6.302  is  amended  and 
subparagraph  (5)  is  added  as  set  out 
below. 

§  6.302  Department  of  State. 

*  *  *  *  « 

(u)  Bureau  of  Educational  and  (7ul- 
tural  Affairs.  *  *  * 

( 5 )  One  Special  Assistant  for  Womai’t 
Activities. 

(R.S.  1753,  sec.  2,  22  Stat.  403,  as  amended; 
5  U.S.C.  631,633) 

United  States  Civil  Sert- 
'  ICE  Commission, 

[seal]  Mary  V.  Wenzel, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  61-1589;  FUed,  Feb.  23,  IMl; 
8:45  a.m.] 


Title  12— BANKS  AND  BANKING 

Chapter  V — Federal  Home  Loan  Bank 
Board 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND  LOAN 
SYSTEM 
[No.  14304] 

PART  545— OPERATIONS 

Loans  in  Excess  of  Eighty  Percent  of 
Value 

February  10, 1961. 

Resolved  that  the  Federal  Home  Loan 
Bank  Board,  upon  the  basis  of  considers* 
tion  by  it  of  the  advisability  of  amend¬ 
ment  of  subparagraph  (4)  of  paragrapli 
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,  V  of  { 545.6-1  of  the  rules  and  regula- 
flina  for  the  Federal  Savings  and  Loan 
Svstan  (12  CFR  545.6-1)  so  as  to  liberal- 
^thc  terms  of  said  subparagraph  as 
iJLeinafter  set  forth,  and  for  the  purpose 
JfSwting  such  liberalization,  hereby 
amends  said  subparagraph  (4)  as  fol¬ 
lows,  effective  immediately: 

1  That  part  of  said  subparagraph 
(4)  which  immediately  precedes  subdi- 
ylsion  (i)  is  hereby  amended  to  read 
as  follows: 

(4)  Loans  in  excess  of  80  percent  of 
value.  The  limitation  of  80  percent  set 
forth  in  subdivision  (i)  of  subparagraph 
(1)  of  this  paragraph  shall  be  90  percent 
of  so  much  of  such  value  as  does  not  ex¬ 
ceed  $20,000  plus  80  percent  of  so  much 
of  such  ^^ue  as  exceeds  $20,000  but  does 
not  exceed  $25,000  in  the  case  of  any  loan 
with  respect  to  which  the  following  re¬ 
quirements  are  met: 

2.  Subdivision  (iii)  of  said  subpara- 
eraoh  (4)  is  hereby  amended  to  read  as 
follows: 

(ili)  The  principal  obligation  of  the 
loan  is  specified  in  the  security  instru¬ 
ment  securing  the  loan  and  does  not  ex¬ 
ceed  (o)  $22,000,  (b)  90  percent  of  so 
much  of  the  value  of  the  real  estate  as 
does  not  exceed  $20,000  plus  80  percent 
of  so  much  of  such  value  as  exceeds  $20,- 
000  but  does  not  exceed  $25,000,  or  (c) 
90  percent  of  so  much  of  the  purchase 
price  set  forth  in  the  certification  speci¬ 
fied  in  subdivision  (vii)  of  this  subpara¬ 
graph  as  does  not  exceed  $20,000  plus  80 
percent  of  so  much  of  such  purchase 
price  as  exceeds  $20,000  but  does  not 
exc^  $25,000,  whichever  is  lowest; 

(Sec.  5,  48  Stat.  132,  as  amended;  12  U.S.C. 
1464.  Reorg.  Plan  No.  3  of  1947,  12  P.R.  4981, 
8  CTB,  1947  Supp.) 

Resolved  further  that,  as  said  amend¬ 
ments  only  relieve  restriction,  the  Board 
hereby  finds  that  notice  and  public  pro¬ 
cedure  thereon  are  unnecessary  under 
the  provisions  of  §  508.12  of  the  general 
regulations  of  the  Federal  Home  Loan 
Bank  Board  (12  CFR  508.12)  or  section 
4(a)  of  the  Administrative  Procedure 
Act  and,  as  said  amendments  relieve  re¬ 
striction,  deferment  of  the  effective  date 
thereof  is  not  required  under  section 
4(c)  of  said  Act. 

By  the  Federal  Home  Loan  Bank 
Board. 

[si&L]  Harry  W.  Caulsen, 

Secretary. 

(PR.  Doc.  61-1608;  Piled,  Peb.  23,  1961; 

8:48  a.m.] 


[No.  14,305] 

PART  545— OPERATIONS 

Loans  To  Finance  Acquisition  and 
Development  of  Land 

February  10,  1961. 
Resolved  that  the  Federal  Home  Loan 
Bank  Board,  upon  the  basis  of  consider¬ 


ation  by  it  of  the  advisability  of  liberal- 
izatimi  as  hereinafter  set  forth  of  the 
limitation  in  paragrai^  (b)  of  §  545.6-14 
of  the  rules  and  regulations  for  the  Fed¬ 
eral  Savings  and  Loan  System  (12  CFR 
545.6-14)  of  3  percent  of  withdrawable 
accounts  on  loans  by  a  Federal  savings 
and  loan  association  imder  said  section 
and  the  limitation  in  said  paragraph  of 
15  percent  of  the  base  therein  set  forth 
on  the  aggregate  amount  as  set  forth 
therein  of  loans  to  any  applicant  as  set 
forth  therein,  and  for  the  purpose  of 
effecting  such  liberalizations,  .hereby 
amends  paragraph  (b)  of  the  rules  and 
regulations  for  the  Federal  Savings  and 
Loan  System  (12  CFR  545.6-14)  to  read 
as  follows,  effective  immediately: 

(b)  Basic  limitations.  (1)  A  Federal 
association  may  make  loans  under  this 
section  only  when  the  aggregate  of  its 
general  reserves,  surplus,  and  undivided 
profits  exceeds  5  percent  of  the  amount 
of  its  withdrawable  accoimts.  A  Federal 
association  shall  not  make  any  loan 
under  this  section  if  the  resulting  ag¬ 
gregate  of  its  investments  in  loans  imder 
this  section  would  exceed  5  percent  of  its 
withdrawable  accounts. 

(2)  A  Federal  association  shall  not,  di¬ 
rectly  or  indirectly,  make  a  loan  under 
this  section  to  any  person,  or  to  any 
partnership,  corporation,  or  syndicate, 
hereinafter  referred  to  as  applicant,  if 
the  aggregate  of  the  amount  of  such 
loan  and  of  the  principal  balances  of  all 
outstanding  loans  made  under  this  sec¬ 
tion  to  such  applicant  exceeds  20  percent 
of  the  aggregate  amount  of  the  invest¬ 
ments  in  such  loans  that  such  Federal 
association  is  authorized  to  make  pur¬ 
suant  to  the  provisions  of  this  section: 
Provided,  That  in  computing  the  amount 
of  the  balances  of  all  outstanding  loans 
made  to  such  applicant  there  shall  be 
included  the  balances  of  all  outstanding 
loans  made  under  this  section  to  any 
partnership,  corporation,  or  ssmdicate  of 
which  any  partner,  stockholder,  owner, 
participant,  or  officer  is  the  applicant  or 
is  a  partner,  stockholder,  owner,  par¬ 
ticipant,  or  officer  of  the  applicant. 

(Sec.  5,  48  stat.  132,  as  amended;  12  UA.C. 
1464.  Reorg.  Plan  No.  3  of  1947,  12  PR.  4981, 
3  CFR,  1947  Supp.) 

Resolved  further  that,  as  said  amend¬ 
ments  only  relieve  restriction,  the  Board 
hereby  finds  that  notice  and  public  pro¬ 
cedure  thereon  are  unnecessary  under 
the  provisions  of  §  508.12  of  the  general 
regulations  of  the  Federal  Home  Loan 
Bank  Board  (12  CFR  508.12)  or  section 
4(a)  of  the  Administrative  Procedure 
Act  and,  as  said  amendments  relieve 
restriction,  deferment  of  the  effective 
date  thereof  is  not  required  under  sec¬ 
tion  4(c)  of  said  Act. 

By  the  Federal  Home  Loan  Bank 
Board. 

[seal]  Harry  W.  Caulsen, 

Secretary. 

[FR.  Doc.  61-1609;  FUed,  Feb.  23,  1961; 

8:48  ajn.] 


Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

SUBCHAPTER  B — FOOD  AND  FOOD  PRODUCTS 

PART  120— TOLERANCES  AND  EX¬ 
EMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR 
ON  RAW  AGRICULTURAL  COM¬ 
MODITIES 

Tolerances  for  Residues  of  Sodium 
2,2-Dichloropropionate 

A  petition  was  filed  with  the  Food  and 
Drug  Administration  by  Dow  Chemical 
Company,  Midland,  Michigan,  requesting 
the  establishment  of  tolerances  for  res¬ 
idues  of  sodium  2,2-dichloropropionate, 
as  2,2'-dichloropropionlc  acid  in  or  on 
grapefruit,  limes,  oranges,  and  tange¬ 
rines  at  5  parts  per  million. 

The  Secretary  of  Agriculture  has  cer¬ 
tified  that  this  pesticide  chemical  is 
useful  for  the  purposes  for  which  toler¬ 
ances  are  being  established. 

After  consideration  of  the  data  sub¬ 
mitted  in  the  petition  and  other  relevant 
material  which  show  that  the  tolerances 
established  in  this  order  will  protect  the 
public  health,  and  by  virtue  od  the  au¬ 
thority  vested  in  the  Secretary  of  Health, 
Education,  and  Welfare  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  408 
(d)(2),  68  Stat.  512;  21  U.S.C.  346a 
(d)  (2) )  and  delegated  to  the  Commis¬ 
sioner  of  Food  and  Drugs  by  the  Secre¬ 
tary  (25  FJt.  8625),  the  regulations  for 
tolerances  for  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  (21 
CFR  120.150)  are  amended  by  adding  to 
the  items  beginning  “5  parts  per  mil¬ 
lion”  in  §  120.150  tolerances  for  residues 
of  the  subject  pesticide  chemical  in  or 
on  grapefruit,  limes,  oranges,  and  tange¬ 
rines.  As  amended  this  item  reads  as 
follows: 

§  120.150  Tolerances  for  residues  of 
sodium  2,2-dichloropropionalc. 

*  *  •  •  • 

5  parts  per  million  in  or  on  cranberries, 
grapefruit,  limes,  oranges,  sugar  beets 
(roots) ,  sugar  beets  (tops) ,  tangerines. 

Any  person  who  will  be  adversely  af¬ 
fected  by  the  foregoing  order  may  at  any 
time  prior  to  the  thirtieth  day  from  the 
date  of  its  publication  in  the  Federal 
Register  file  vrith  the  Hearing  Clerk, 
Department  of  Health,  Education,  and 
Welfare,  Room  5440,  330  Independence 
Avenue  SW.,  Washington  25,  D.C., 
written  objections  thereto.  Objections 
shall  show  wherein  the  person  filing  will 
be  adversely  affected  by  the  order  and 
specify  with  particularity  the  provisions 
of  the  order  deemed  objectionable  and 
the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  Issues  for  the  hearing.  A  hear¬ 
ing  will  be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
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to  justify  the  relief  sought.  Objections 
may  be  accompanied  by  a  memorandum 
or  brief  in  support  thereof.  All  docu¬ 
ments  shall  be  filed  in  quintuplicate. 

Effective  date  '  This  order  shall  be  ef¬ 
fective  on  the  date  of  its  publication  in 
the  Federal  Register. 

(Sec.  40e(d)(2).  68  Stat.  512;  21  n.S.C.  346a 
(d)(2)) 

Dated:  February  17,  1961. 

[SEAL]  OEO.  P.  LARRICK, 

Commissioner  of  Food  and  Drugs. 

(P.R.  Doc.  61-1606;  Piled.  Peb.  23,  1961; 
8:47  ajn.] 

Title  29— LABOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

PART  690— FABRICATED  PLASTIC 
PRODUCTS  INDUSTRY  IN  PUERTO 
RICO 

PART  713— FABRICATED  PLASTIC 
PRODUCTS  INDUSTRY  IN  PUERTO 
RICO 

Supersedure  and  Wage  Order 

Pursuant  to  section  5  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended  (52 
Stat.  1062,  as  amended;  29  U.S.C.  205), 
and  by  means  of  Administrative  Order 
No.  542  (25  F.R.  12950),  as  amended  by 
Administrative  Orders  Nos.  544,  545,  and 
546  (26  FJl.  51, 484,  and  954) .  the  Secre¬ 
tary  of  Labor  appointed  and  convened 
Industry  Committee  No.  51-C.  Adminis¬ 
trative  Order  No.  542  referred  to  Indus¬ 
try  Committee  No.  51-C  the  question  of 
the  minimum  wage  rate  or  rates  to  be 
paid  under  section  6(c)  of  the  Act  to 
employees  in  the  fabricated  plastic  prod¬ 
ucts  industry  in  Puerto  Rico,  as  defined 
in  that  Order,  who  are  engaged  in  com¬ 
merce  or  in  the  production  of  goods  for  . 
commerce,  and  gave  due  notice  of  the 
hearing  of  the  Committee,  as  provided 
in  29  CFR  511.2(b). 

Excluded  from  the  matters  referred  to 
Industry  Committee  No.  51-C  were  the 
activities  described  in  29  CFR  713.2(a). 
The  minimum  wage  rate  for  those  activi¬ 
ties  equals  that  prescribed  in  section 
6(a)(1)  of  the  Act. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the 
notice,  the  Committee  filed  with  the 
Administrator  a  report  containing  its 
findings  of  fact  and  recommendations 
with  respect  to  the  matters  referred  to  it. 

In  order  to  give  effect  to  the  recom¬ 
mendations  of  Industry  Committee  No. 
51-C,  as  authorized  and  required  by  sec¬ 
tion  8  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended  (52  Stat.  1064,  as 
amended:  29  n.S.C.  208) ,  Reorganization 
Plan  No.  6  of  1950  (64  Stat.  1263;  3  CFR. 
1949-53  Comp.  p.  1004),  and  General 
Order  No.  45-A  of  the  Secretary  of  Labor 
(15  F.R.  3290),  and  in  order  to  improve 
the  structure  of  Chapter  V  of  Title  29, 
Code«of  Federal  Regulations,  effective 
March  12, 1961,  a  new  Part  690  is  hereby 
added  to  Chapter  V  of  Title  29,  Code  of 
Federal  Regulations,  containing  the 


recommendations  of  Industry  Committee 
No.  51-C  in  paragraphs  (b) ,  (c) .  and  (d) 
of  §  090.2.  The  new  Part  690  supersedes 
Part  713  of  this  chapter,  and  reads  as 
follows; 


Sec. 

690.1 

690A 

690.3 


Definition. 
Wage  rates. 
Notices. 


Authoritt:  §§  690.1  to  690.3  issued  under 
sec.  8,  52  Stat.  1064,  as  amended;  29  U.S.C. 
208.  Interpret  or  apply  secs.  5,  6,  52  Stat. 
1062,  as  amended;  29  U.S.C.  205,  206. 

§  690.1  Definition. 

The  fabricated  plastic  products  indus¬ 
try  in  Puerto  Rico  is  defined  as  the  mold¬ 
ing,  extrusion,  lamination,  or  other 
forming,  and  the  fabrication  of  plastic 
products:  Provided,  however.  That  the 
industry  shall  not  include  the  manufac¬ 
ture  of  buttons,  buckles,  jewelry  (includ¬ 
ing  rosaries) ,  and  jewelry  findings  (in¬ 
cluding  beads) ;  the  manufacture  from 
plastic  materials  (except  plastic  molded 
to  shape)  of  footwear  and  cut  stock  and 
findings  for  footwear;  the  manufacture 
of  apparel  and  apparel  furnishings  and 
accessories;  and  any  activity  included  in 
the  artificial  flower,  decoration,  and 
party  favor  industry  (Part  688  of  this 
chapter) ,  the  chemical,  petroleum,  rub¬ 
ber,  and  related  products  industry  (Part 
670  of  this  chapter) ,  the  leather,  leather 
goods,  and  related  products  industry 
(Part  602  of  this  chapter),  and  the 
needlework  and  fabricated  textile  prod¬ 
ucts  industry  (Part  612  of  this  chapter) . 

§  690.2  Wage  rates. 

(a)  Wages  at  a  rate  of  not  less  than 
$1.00  an  hour  shall  be  paid  under  section 
6  of  the  Fair  Labor  Standards  Act  of 
1938  by  every  employer  to  each  of  his 
employees  in  the  dinnerware,  sprayer, 
and  vaporizer  classification  of  the  fabri¬ 
cated  plastic  products  industry  in  Puerto 
Rico,  who  is  engaged  in  commerce  or  in 
the  production  of  goods  for  commerce, 

•  and  this  classification  is  defined  as  con¬ 
sisting  of  the  manufacture  of  plastic 
dinnerware,  plastic  sprayers,  plastic 
vaporizers,  and  plastic  atomizers. 

(b)  Wages  at  a  rate  of  not  less  than 
96  cents  an  hour  shall  be  paid  under  sec¬ 
tion  6  of  the  Fair  Labor  Standards  Act 
of  1938  by  every  employer  to  each  of  his 
employees  in  the  phonograph  record 
classification  of  the  fabricated  plastic 
products  industry  in  Puerto  Rico,  who  is 
engaged  in  commerce  or  in  the  produc¬ 
tion  of  goods  for  commerce,  and  this 
classification  is  defined  as  the  manufac¬ 
ture  of  phonograph  records. 

(c)  Wages  at  a  rate  of  not  less  than  80 
cents  an  hour  shall  be  paid  under  section 
6  of  the  Fair  Labor  Standards  Act  of 
1938  by  every  employer  to  each  of  his 
employees  in  the  wall  tile  classification 
of  the  fabricated  plastic  products  indus¬ 
try  in  Puerto  Rico,  who  is  engaged  in 
commerce  or  in  the  production  of  goods 
for  commerce,  and  this  classification  is 
defined  as  the  manufacture  of  plastic 
wall  tile  and  wall  tile  accessories. 

(d)  Wages  at  a  rate  of  not  less  than 
74  cents  an  hour  shall  be  paid  under  sec¬ 
tion  6  of  the  Fair  Labor  Standards  Act  of 
1938  by  every  employer  to  each  of  his 
employees  in  the  general  classification  of 


the  fabricated  plastic  products  industrv 
in  Puerto  Rico,  who  is  engaged  in  com 
merce  or  in  the  production  of  goods  for 
commerce,  and  this  classification  is  dJ 
fined  as  the  manufacture  of  all  products 
included  in  the  fabricated  plastic  prod¬ 
ucts  industry  which  are  not  included  iii 
another  classification  of  the  industry 

§  690.3  Notices. 

Every  employer  subject  to  the  provi- 
sions  of  §  690.2  shall  post  in  a  conspicu- 
ous  place  in  each  department  of  his 
establishment  where  employees  subject 
to  the  provisions  of  §  690.2  are  working 
such  notices  of  this  part  as  shall  be  pre¬ 
scribed  from  time  to  time  by  the  Admin¬ 
istrator  of  the  Wage  and  Hour  and  Pub¬ 
lic  Contracts  Divisions  of  the  United 
States  Department  of  Labor  and  shall 
give  such  other  notice  as  the  Administra- 
,tor  may  prescribe. 

Signed  at  Washington,  D.C.,  this  17th 
day  of  February  1961. 

Clarence  T.  Ltjndquist, 
Administrator. 

(P.R.  Doc.  61-1610;  Filed,  Peb.  23,  196l; 
8:48  a.m.] 

Title  32— NATIONAL  DEFENSE 

Chapter  VII — Department  of  the  Air 
Force 

SUBCHAPTER  C — CLAIMS  AND  ACCOUNU 

PART  836— CLAIMS  AGAINST  THE 
UNITED  STATES 

Claims  Cognizable  Under  Uniform 
Code  of  Military  Justice 

836.56  are  revised 


Sections  836.51  to 
to  read  as  follows: 

Sec. 

836.51 

836.52 

836.53 

836.54 

836.55 

836.56 


Pvirpofie. 

Definitions. 

Cognizable  claims. 

Claims  not  cognizable. 

Procedure  for  processing  claims. 

Effect  of  disciplinary  action. 

Axjthoritt:  S!  836.51  to  836.56  issued  un¬ 
der  sec.  8012,  70A  Stat.  488;  10  n.8.C.  8013. 
Interpret  or  apply  10  n.S.C.  939  (Article  139, 
Uniform  Code  of  Military  Justice). 

Source:  AFR  112-5,  November  1,  1960. 

§  836.51  Purpose. 

Sections  836.51  to  836.56  outline  pro¬ 
cedures  for  administrative  settlement  of 
claims  when  property  is  willfully  dam¬ 
aged  or  wrongfully  taken  by  U.S.  Armed 
Force  members. 

§  836.52  Definitions.  ^ 

Terms  used  in  §§  836.51  to  836.56  are 
defined  in  the  statute  and  §§  836.200  to 
836.220,  and  837.1  to  837.7  of  this  chapter. 

§  836.53  Cognizable  claims. 

Any  claim  within  the  provisions  of 
Article  139,  UCMJ,  not  hereinafter  ex¬ 
cluded,  may  be  presented  to  any  Air 
Force  commander  for  consideration  un¬ 
der  §§  836.51  to  836.56,  and,  in  proper 
cases,  approved  for  payment.  However, 
such  damage,  loss,  or  destruction  of 
property  by  military  personnel  must  be 
caused  by  riotous,  violent,  or  disorderly 
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^uct  or  acts  of  depredation,  willful 
Conduct,  or  reckless  disregard  of 
^Jperty  rights  carrying  an  impUcation 
guilty  intent. 

§  836.54  Claims  not  cognizable. 

Claims  otherwise  within  the  scope  of 
IS  836  51  to  836.56  nevertheless  are  not 
cognizable  under  its  provisions  when  the 
damage,  loss,  or  destruction  of  property 
involves  any  of  the  following; 

(a)  Claims  cognizable  under  §§  836.11 
to  83627,  836.31  to  836.47,  836.61  to 
836  78  836.90  to  836.101,  836.141  to 
g36’i48,  836.161  .to  836.165,  837.11  to 
837.16,'  or  international  agreements. 
However,  if  a  claim  is  within  the  scope 
of  55  836.51  to  836.56,  and  §§  836.61  to 
836.78,  but  the  act  or  omission  occurred 
outdde  the  scope  of  the  member’s  em- 
ptoyment,  the  claim  may  be  processed 
under  S§  836.51  to  836.56,  either  in  whole 
(X  part,  when  specific  authority  to  do 
so  has  been  obtained  from  the  approving 
authority  concerned  (see  §§  836.0  to 
836.8). 

(b)  Claims  resulting  from  simple 
negligence. 

(c)  Subrogation  claims. 

(d)  Any  portion  of  a  claim  covered 
by  insurance,  regardless  of  whether  claim 
is  made  against  the  insurer  or  not. 

(e)  Claims  for  personal  injury  or 
death. 

(f)  Claims  for  damage,  loss,  or  de¬ 
struction  of  property  resulting  from  acts 
or  onil^ons  of  military  personnel  while 
acting  within  the  scope  of  their 
employm^t. 

(g)  Claims  arising  from  larceny, 
forgery,  deceit,  embezzlement,  fraud, 
misappropriation,  and  misapplication, 
when  the  wrongful  taking  is  accom- 
pli^ed  under  conditions  of  stealth, 
deception,  trickery,  or  device,  unaccom¬ 
panied  by  any  force,  riotous,  violent,  or 
disorderly  conducj.  However,  claims 
for  subsequent  physical  damage  to  the 
stolen  property  are  cognizable. 

(h)  Complaints  presented  more  than 
90  da3rs  after  the  incident  out  of  which 
the  claim  arises,  unless  the  commander 
taking  action  on  the  report  of  the  board 
(see  5  836.55(c)(1))  determines  that 
good  cause  has  been  shown  for  the  delay 
in  making  the  complaint.  Such  com¬ 
mander’s  determination  that  good  cause 
has  or  has  not  been  shown  is  final. 

(i)  Claims  for  (Jovernment  property, 
including  property  furnished  through 
the  Armed  Forces  Clothing  Monetary 
Allowance  System  or  through  issue. 

(J)  Claims  for  damage,  loss,  or  de¬ 
struction  of  property  caused  wholly  or 
partly  by  a  negligent  or  wrongful  act  of 
the  claimant,  his  agent,  or  his  employee. 

(k)  Claims  for  indirect  damages  (see 
55  836.200  to  836.220). 

(l)  If  payment  of  a  claim  is  made  by 
the  United  States  under  a  claims  statute 
or  international  agreement,  reimburse¬ 
ment  will  not  be  obtained  from  the 
offender. 

(m)  Claims  resulting  from  acts  or 
omissions  of  civilian  employees. 

§836.55  Procedure  for  processing 
claims. 

(a)  Action  "by  claimant.  Any  person 
who  believes  that  his  property  has  been 


willfully  damaged  or  wrongfully  taken 
by  military  personnel  may  complain, 
orally  or  in  writing,  to  the  commander 
of  the  alleged  offender.  However,  if  the  - 
unit  of  the  alleged  offender  is  not  known, 
the  claimant  may  complain  to  the  com¬ 
mander  of  the  nearest  Air  Force  base, 
station,  installation,  unit,  or  attache. 
Before  final  action  is  taken,  such  a  com¬ 
plaint  will  be  accompanied  by  a  written 
claim,  for  a  definite  amount,  in  tripli¬ 
cate.  When  appropriate,  such  a  claim 
may  be  regarded  as  the  complaint. 

(b)  Action  on  complaint — (1)  Com¬ 
mander  receiving  complaint.  The  com¬ 
mander  to  whom  such  a  complaint  is 
presented  will  convene  a  board  of  from 
one  to  three  officers  to  investigate  the 
complaint,  ascertain  and  report  the 
facts  and  make  findings  and  recom¬ 
mendations  relating  to  the  complaint. 

(2)  Board  of  officers,  (i)  The  claims 
officer  appointed  under  §§  836.0  to  836.8 
may  act  as  a  board  of  one  officer  without 
further  appointment  in  any  case  re¬ 
ferred  to  him  by  the  commander. 

(ii)  The  board  is  empowered  to  sum¬ 
mon  and  examine  witnesses,  receive 
documentary  and  other  evidence,  deter¬ 
mine  whether  the  claim  is  cognizable 
under  Article  139,  UCMJ,  and  §§836.51 
to  836.56,  and  whether  the  alleged  of¬ 
fender  is  a  member  of  the  command  of 
the  officer  appointing  the  board. 

(iii)  If  the  board  finds  the  claim  is  not 
cognizable  under  Article  139,  UCMJ,  and 
§§  836.51  to  836.56,  the  board  will  return 
the  Claim,  with  its  findings,  to  the  ap¬ 
pointing  commander. 

(iv)  If  the  board  finds  the  claim  cog¬ 
nizable  imder  Article  139,  UCMJ,  and 
§§  836.51  to  836.56,  it  will  recommend  an 
assessment  of  damages  against  the  of¬ 
fender  or  responsible  parties,  or  may 
recommend  disapproval  of  the  claim. 
When  the  offenders  cannot  be  identified, 
but  their  unit  is  known,  assessments 
totaling  the  amount  of  damages  sus¬ 
tained  may  be  recommended,  in  such 
proportion  as  may  be  Just,  on  the  indi¬ 
vidual  members  thereof  who  were  found 
by  the  board  to  have  been  present  at  the 
scene  at  the  time  the  damages  com¬ 
plained  of  were  inflicted. 

(c)  Action  by  the  Commander — (1) 
When  the  alleged  offender  is  a  member 
of  his  command,  (i)  'The  commander 
will  refer  the  board  report  to  his  Staff 
Judge  Advocate  for  review  and  recom¬ 
mendation  before  action.  If  he  does  not 
have  a  Staff  Judge  Advocate,  he  will  refer 
the  report  for  review  and  recommenda¬ 
tion  to  the  next  higher  command  having 
a  Staff  Judge  Advocate  assigned. 

(ii)  After  considering  the  Staff  Judge 
Advocate’s  review  and  recommendation, 
the  Commander  personally  will  deter¬ 
mine  whether  the  claim  is  within  the 
provisions  of  Article  139,  UCMJ,  and 
§§  836.51  to  836.56. 

(iii)  If  he  finds  the  claim  is  not  cog¬ 
nizable  under  Article  139,  UCMJ,  and 
§§  836.51  to  836.56,  the  commander  will 
so  advise  the  claimant,  in  writing. 

(iv)  If  he  finds  the  claim  cognizable 
under  Article  139,  UCMJ,  and  §§836.51 
to  836.56,  he  personally  will  fix  the 
amount  to  be  charged  against  the  pay  of 
any  offender  in  his  command,  which  will 
not  be  more  than  the  assessment  recom¬ 
mended  by  the  board.  When  the  offend¬ 


ers  cannot  be  identified,  but  their  imit 
is  known  and  it  is  in  his  command,  as¬ 
sessments  totaling  the  amount  of  dam¬ 
ages  sustained  and  approved  may  be 
made,  in  such  proportion  as  may  be 
just,  on  the  individual  members  thereof 
who  were  found  by  the  bocurd  to  have 
been  present  at  the  scene  at  the  time  the 
damages  complained  of  were  inflicted. 

(V)  The  amoimt  so  approved  will  be 
entered  on  the  offender’s  Military  Pay 
Record  to  be  stopped  against  his  pay. 
and  the  amount  so  stopped  or  collected 
will  be  paid  to  the  claimant  by  the  fi¬ 
nance  officer  having  custody  of  the 
offender’s  pay  record.  Any  order  of  the 
commander  directing  such  charges 
(stoppages)  against  the  pay  of  the 
offender  shall  be  conclusive  on  any  fi¬ 
nance  officer  for  the  pa3mient  by  him  to 
the  claimant  of  damages  so  assessed  and 
approved.  The  claimant  and  the 
offender  will  be  notified  promptly,  in 
writiz^,  of  the  action  taken. 

(2)  When  the  alleged  offender  is  a 
member  of  another  Air  Force  Command. 
The  commander  receiving  the  complaint 
will  forward  the  complaint  and  the  board 
report  direct  to  the  commander  of  the 
alleged  offender  for  necessary  action. 
The  latter  will  take  action  as  provided 
in  subparagraph  (1)  of  this  paragraph 
or  he  may  refer  the  complaint  and  board 
report  to  a  board  for  such  further  pro¬ 
ceedings  as  may  be  necessary  before  tak¬ 
ing  such  action. 

(3)  When  the  alleged  offender  is  a 
member  of  another  U.S.  Armed  Force. 
The  complaint  and  the  board  report  will 
be  referred  immediately  to  the  nearest 
installation  of  that  Armed  Force  for  ap¬ 
propriate  action,  and  the  claimant  will 
be  informed  of  the  disposition  of  his 
complaint. 

(4)  When  the  alleged  offender  is  not  a 
U.S.  Armed  Force  member.  The  com¬ 
mander  will  notify  the  claimant  that  his 
complaint  is  not  cognizable  under 
§§  836.51  to  836.56. 

*§  836.56  Effect  of  disciplinary  action. 

Action  under  15  836.51  to  836.56  is 
separate  and  distinct  from,  and  is  not 
affected  by  any  disciplinary  acticm  taken 
or  to  be  taken  against  the  off^ider.  A 
person  may  be  tried  and  punished  for 
any  offense  involved  without  regard  to 
proceedings  under  §§  836.51  to  836.56. 
The  two  proceedings — one  penal  and  the 
other  pecuniary — are  independ^t  of 
each  other,  and  action  in  one  proceeding 
is  not  determinative  in  the  other. 

R.  J.  Pugh, 

Colonel.  US.  Air  Force. 

Deputy  Director  of 
Administrative  Services. 

[F.R.  Doc.  61-1590;  Filed,  Feb.  23,  1961; 
.  8:45  ajn.l 


Title  39— POSTAL  SERVICE 

Chapter  I — Post  Office  Department 

PART  168— DIRECTORY  OF 
INTERNATIONAL  MAIL 

Individual  Countries 

The  regulations  of  the  Post  Office 
Department  in  Part  168 — ^Directory  of 
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engravings  and  other  pictures  including  60-6839,  25  P.R.  6970,  make  the  followin 
picture  books,  calendars  and  other  illus-  changes;  ^ 

trated  stationery,  soap,  tobacco  and  A.  Amend  the  territorial  definition  Im 
pharmaceutical  products  are  prohibited,  mediately  following  the  coimtry  heatoc 
as  well  as  articles  made  from  metal,  to  read  as  follows:  ^ 

wood,  rubber,  cloth,  paper,  cardboard,  territorv  nf  xyrm 

leather,  glass,  wax,  and  ceramics. 

Parcels  are  accented  onlv  under  the  Federation  of  Malaya  ( Johore 

condmorn”! 

bilan,  Pahang,  Penang,  Perak,  Perils 

IV.  Amend  the  country  heading  of  Selangor,  and  Trengganu)  and  the  State 

“Congo  (Republic  of)  ”  to  read  “Congo  of  Singapore.  ^ 

(Republic  of)  (Brazzaville)”.  r»  _ _  . 

V.  In  country  “Ireland”  under  Postal  _  “Si’  ^ 

Union  Mail,  the  item  Letter  packages 

containing  dutiable  merchandise  is  foUnt^-  to  read  as 

amended  to  show  that  perishable  biologi¬ 
cal  materials  are  now  accepted  in  letter  Observations.  Articles  for  the  State 
packages.  As  so  amended,  the  item  of  Singapore  may  be  addressed  to 

reads  as  follows:  “Singapore”  without  the  word  “Malaya”. 

Letter  packages  containing  dutiable  C.  Under  Parcel  Post,  insert  a  new 
merchandise.  Accepted.  See  §  112.1(e)  item  ObservafioTw  immediately  following 
of  this  chapter.  Perishable  biological  the  item  Insurance  to  read  as  follows: 

S^th^TchaS*^^^'  ^  §  111.3(b)  (5)  observations.  Parcels  for  the  State  of 
or  tnis  Chapter.  Singapore  may  be  addressed  to  “Singa- 

VI.  In  country  “Israel”  as  amended  pore”  without  the  word  "Malaya”. 

by  Federal  Register  document  60-1207,  ^  rindpr  Parcpi  Poqt  amann  u 

25  F.R.  1076,  and  Federal  Register  docu-  mtrfcS  to^eaT^  ?o£wr^ 

ment  60-6839, 25  F.R.  6970,  the  last  para-  ^  restrictions  to  read  as  foUows: 

graph  of  the  item  Prohibitions  is  Import  restrictions.  Hypodermic 

amended  to  read  as  follows;  syringes  require  authorization  of  the 

Prnhihifinn^  *  •  *  medical  authorities  at  Kuala  Lumpur  or 

^onim^ns.  „  .  ,  ^  Singapore. 

For  other  reasons:  Israeli  banknotes 

and  securities.  Blank  invoices  with  IX.  In  country  “Portuguese  Timor”,  as 
headings.  amended  by  Federal  Register  document 

Vn.  to  coun^  ^  ’  strike  out  the  item  "Air  parcel  post.  No 

under  Parcel  Post  n^a^e  the  fol^wing  service.”  and  insert  in  lieu  thereof  the 
changes  as  a  result  of  the  establishment  following* 
of  insured  parcel  post  service; 

A.  to  the  tabular  inf ormation  immedi-  -Air  parcel  rates:  $2.45  first  four 

ately  following  the  item  Air  parcel  rates  ounces;  $1.78  each  additional  4* ounces. 
including  surcharges  strike  out  “No”  x.  Amend  the  country  heading  of 
where  it  appears  opposite  “Insurance”  “Soudanese  Republic”  to  read  “Mali 

,  (Republic  of)”  and  redesignate  the 

B.  Strike  out  toe  itein  "Ind^nity.  country  and  toe  pertinent  regulations  in 

No  proyi^n.  and  Insert  in  lieu  thereof  the  proper  alphabetical  order  of  coun- 
the  following  new  item:  tries  therein. 

Insurance.  The  following  insurance  XI.  to  country  “Uruguay”  under  Par- 
fees  and  limits  of  indemnity  apply:  cd  Post,  the  item  Observations  is 

-  amended  as  a  result  of  import  permits 

Limit  01  indemnity;  cent,  bel^  required  and  to  toow 

Not  over  $10 . . .  20  documentation  requirements  have 

Prom  $10.01  25  been  modified.  As  so  amended,  the  item 

Prom  $26.01  to  $60..- . 86  rwids  as  follows: 

Prom  $50.01  to  $100  66  Observations.  Parcels  mailed  at  places 

Print  on  the  wrapper,  near  the  “in-  where  Uruguayan  consuls  are  stationed, 
suRED”  endorsement  and  number,  toe  if  the  value  exceeds  100  Uruguayan 
amount  for  which  toe  parcel  is  insured,  pesos,  require  a  set  of  four  consular  in- 
This  amount  shall  be  shown  in  United-  voices  and  one  commercial  invoice  of  the 
States  currency  and  in  gold  francs.  The  sender.  If  the  value  is  100  Uruguayan 
indication  in  United  States  currency  pesos  or  less,  a  set  of  four  certificates  of 
shall  be  in  figures  and  in  letters  spelled  origin  and  one  commercial  invoice  of  the 
out  in  full,  and  the  gold  franc  equivalent  sender  are  required.  Uruguayan  consuls, 
in  figures  only,  as  shown  in  the  following  from  whom  consular  invoices  and  certifi- 
example:  cates  of  origin  must  be  obtained,  are 

NsuHED  ALUE  locatod  in  the  following  cities:  * 

$25.75  (U.S.)  Atlanta,  Ga.  New  York,  N.Y. 

Twenty-five  Doixahs  and  Seventy-five  Boston,  Mass.  Norfolk,  Va. 

Cents  Buffalo,  N.Y.  Philadelphia,  Pa. 

77  25  Qold  Prancs  Chicago,  HI.  Portland,  Oreg. 

Jacksonville,  Fla.  San  Francisco,  Calif. 
See  Part  133  of  this  chapter  for  method  Los  Angeles,  Callf .  San  Juan,  P  Jt. 
of  converting  United  States  currency  Miami,  Pia.  Santa  Monica,  Calif, 

into  gold  francs  and  for  general  infor-  New  Orieans,  La.  Seattle,  Wash. 

mation  on  insurance.  Parcels  mailed  at  places  other  than 

VTTT.  to  country  “Malaya”,  as  amended  above  require  only  a  commercial  in- 
I  by  Federal  Register  document  60-1207,  voice  of  toe  sender  certified  by  a  local 
,  25  F.R.  1076,  Federal  Register  document  Chamber  of  Commerce.  For  gift  parcels, 
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the  commercial  invoice  may  consist  of 
^simple  statement  showing  the  names 

the  sender  and  addressee  with  an 
fnHication  that  the  parcel  contains  a  gift 
^  no  charge  involved. 

xn.  In  “Places  not  included  in  alpha¬ 
betical  list  of  countries”  make  the  fol¬ 
lowing  changes: 

A  Delete  “Colony  of  Singapore 
(Malaya)’’  and  “Mali,  Federation  of” 
where  they  appear  in  the  alphabetical 
listing  therein. 

B  The  following  list  of  places,  as  they 
appear  in  the  alphabetical  listing  there¬ 
in^  are  amended  as  a  result  of  changes 
in  their  titles: 

1.  French  Equatorial  Africa  amended 
to  French  Equatorial  Africa  (Central 
African  Republic,  Chad,  Congo  [Brazza¬ 
ville]  or  Gabon  Republic) . 

2.  French  Sudan  amended  to  French 
Sudan  (Mali) . 

3.  French  West  Africa  amended  to 
French  West  Africa  (Dahomey,  Guinea, 
Ivory  Coast,  Mauritania,  Niger,  Senegal, 
Mali,  or  Upper  Volta) . 

4.  Moyen  amended  to  Moyen  (Middle) 
Congo  (Congo  [Brazzaville]). 

C.  Insert  the  following  places  in  their 
proper  alphabetical  listing  therein: 

Belgian  (Tongo  (Congo  [Leopoldville]). 

Ruanda-Urundi  (Congo  [Leopoldville]). 

Soudan  (Frencb)  (Mali). 

HSoudanese  Republic  (Mali). 

(RJS.  161.  as  amended,  secs.  501,  505,  74  Stat. 
580,  581  (Pub.  Law  86-682);  5  U.S.C.  22,  39 
tJB.C.501,505) 

[siAL]  Louis  J.  Doyle, 

Acting  General  Counsel. 

[PR.  Doc.  61-1607;  Piled,  Peb.  23,  1961; 

8:48  a.m.] 


Title  41— PUBLIC  CONTRACTS 

Chapter  5 — General  Services 
Administration 

PART  5-3— PROCUREMENT  BY 
NEGOTIATION 

Subpart  5-3.2 — Circumstances  Per¬ 
mitting  Negotiation 

National  Emergency 

Section  5-3.201  is  added,  reading  as 
follows: 

§  5-3.201  National  emergency. 

(a)  Findings.  In  accordance  with  the 
requirements  of  sections  302(c)(1)  and 


307  of  the  Federal  Property  and  Admin¬ 
istrative  Services  Act  of  1949  (herein¬ 
after  referred  to  in  this  section  as  “the 
Act”)  and  FPR  1-3.201,  the  Administra¬ 
tor  of  General  Services  has  made  the  fol¬ 
lowing  findings; 

(1)  Section  302(c)  (1)  of  the  Act  pro¬ 
vides  that  purchases  and  contracts  may 
be  negotiated  if  determined  to  be  neces¬ 
sary  in  the  public  interest  during  the 
period  of  a  national  emergency  declared 
by  the  President  or  by  the  Congress. 

(2)  A  state  of  national  emergency 
exists  by  reason  of  Presidential  Procla¬ 
mation  2914,  dated  December  16,  1950 
(3  CFR,  1949-1953  Comp.,  p.  99). 

(3)  As  an  anti-recession  measure,  de¬ 
signed  to  provide  relief  in  labor  surplus 
areas  by  a  reversal  of  economic  decline 
and  a  restoration  of  the  Nation’s  econo¬ 
my  to  its  full  potential  of  productivity, 
the  President  has  directed  that  prompt 
steps  be  taken  to  improve  the  machinery 
by  which  Federal  contracts  can  be  chan¬ 
neled  to  firms  located  in  labor  surplus 
areas. 

(4)  For  the  purpose  of  reducing  dollar 
expenditures  abroad  and  improving  the 
Government’s  current  balance  of  pay¬ 
ments  position,  the  President,  in  his  mes¬ 
sage  of  February  6, 1961,  to  the  Congress 
on  this  subject,  declared  that  the  policy 
inaugurated  in  November  1960  of  em¬ 
phasizing  United  States  procurement  for 
United  States  military  forces  abroad, 
wherever  practicable,  would  be  con¬ 
tinued,  even  though  some  increased 
budgetary  costs  might  be  incurred. 

(5)  In  furtherance  of  the  Govern¬ 
ment’s  small  business  programs,  -the 
public  interest  will  be  served,  under 
appropriate  circumstances,  by  the  nego¬ 
tiation  of  unilateral  set-aside  contracts 
with  small  business  concerns  where  joint 
set-aside  determinations  by  the  Small 
Business  Administration  and  the  Gen¬ 
eral  Services  Administration  are  not  fea¬ 
sible. 

(b)  Determinations.  Based  upon  the 
findings  in  paragraph  (a)  of  this  section, 
the  Administrator  of  General  Services 
has  determined,  within  the  purview  of 
section  302(c)(1)  of  the  Act,  that  it  is 
necessary  in  the  public  interest,  during 
the  period  of  the  national  emergency 
proclaimed  by  the  President,  to  negoti¬ 
ate  purchases  and  contracts  without 
advertising  in  the  following  situations 
and  in  accordance  with  regulations  and 
procedures  applicable  to  such  negotia¬ 
tion; 

(1)  Procurements  shall  be  set  aside 
for  negotiation  exclusively  with  firms 
which  will  perform,  or  cause  to  be  per¬ 


formed,  a  substantial  proportion  of  the 
production  under  the  contract  within 
labor  surplus  areas,  in  accordance  with 
the  policies  for  assistance  to  labor  sur¬ 
plus  areas  stated  in  the  Office  of  Civil 
and  Defense  Mobilization  Defense  Man¬ 
power  Policy  No.  4,  revised  Jime  6,  1960 
(25  P.R.  5283). 

(2)  When  providing  supply  support  to 
United  States  military  forces  abroad, 
procurement  shall  be  restricted,  wher¬ 
ever  practicable,  to  supplies,  equipment, 
and  materiel  of  United  States  origin. 

(3)  Where  small  business  joint  set- 
aside  determinations  are  not  feasible, 
unilateral  set-aside  contracts  with  small 
business  concerns  may  be  negotiated 
when  it  is  determined  by  the  contracting 
officer  to  be  in  the  interest  of  (i)  main¬ 
taining  or  mobilizing  the  Nation’s  full 
productive  capacity,  (ii)  war  or  national 
defense  programs,  or  (iii)  assuring  that 
a  fair  proportion  of  the  total  purchases 
and  contracts  for  property  and  services 
for  the  Government  is  placed  with  small 
business  concerns. 

Effective  date.  These  regulations  are 
effective  upon  publication  in  the  Federal 
Register. 

(Secs.  205(c)  and  802(c)(1).  63  Stat.  390, 
393;  40  nB.O.  4861(C),  41  n.S.C.  252(c)(1)) 

Dated:  February  21,  1961. 

John  L.  Moore, 

Administrator  ’of  General  Services. 

[F.R.  Doc.  61-1662;  Filed,  Feb.  23.  1961; 

8:50  a.m.] 


Chapter  18 — National  Aeronautics 
and  Space  Administration 

PART  18-7— -CONTRACT  CLAUSES 

Responsibility  Regarding  Defects  or 
Other  Failures 

In  §  18-7.5016,  paragraph  (d)  of  the 
clause  is  amended  to  read  as  follows: 

(d)  The  inspection  and  test  by  the  Gov¬ 
ernment  of  any  work  shall  not  relieve  the 
Contractor  from  any  responsibility  regarding 
defects  or  other  faUures  to  meet  the  contract 
requirements  which  may  be  discovered  prior 
to  acceptance.  Except  as  otherwise  j>rovlded 
In  lAis  contract,  acceptance  shall  be  conclu¬ 
sive  except  as  regards  latent  defects,  fraud, 
or  such  gross  mistakes  as  amount  to  fraud. 

(42  U.S.C.  247a(b)(l)) 

W.  L.  Hjornevik, 

Acting  Director  of 
Business  Administration. 

[F.R.  Doc.  61-1599;  Filed,  Feb.  83.  1961; 
8:46  a.m.] 


No.  36 - 11 


Proposed  Rule  Making 


DEPARTMENT  OF  AfiRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  9141 

NAVEL  ORANGES  GROWN  IN  ARI¬ 
ZONA  AND  DESIGNATED  PART  OF 
CALIFORNIA 

Order  Directing  That  a  Referendum 
Be  Conducted;  Designation  of  Ref¬ 
erendum  Agents  To  Conduct  Such 
Referendum;  and  Determination  of 
Representative  Period 

Pursuant  to  the  applicable  provisions 
of  Marketing  Agreement  No.  117,  as 
amended,  and  Order  No.  14,  as  amended 
(7  CFR  Part  914),  and  the  applicable 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  it  is  hereby  directed 
that  a  referendum  be  conducted  among 
the  growers  who,  during  the  period  No¬ 
vember  1, 1959,  through  October  31, 1960 
(which  period  is  hereby  determine  to 
be  a  representative  period  for  the  pur¬ 
poses  of  such  referendum),  were  en¬ 
gaged,  in  the  State  of  Arizona  and  that 
part  of  the  State  of  California  south  of 
the  37th  Parallel,  in  the  production  of 
navel  oranges  for  market  to  determine 
whether  such  growers  favor  continuation 
of  the  said  amended  marketing  agree¬ 
ment  and  order.  Warren  C.  Noland  and 
Edmund  J.  Blaine,  of  the  Fruit  and  Vege¬ 
table  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  are  hereby  designated  as 
agents  of  the  Secretary  of  Agriculture 
to  perform,  Jointly,  or  severally,  the  fol¬ 
lowing  functions  in  connection  with  the 
referendum: 

(a)  Conduct  said  referendum  in  the 
manner  herein  prescribed: 

(1)  By  giving  opportunity  for  each  of 
the  aforesaid  growers  to  cast  his  ballot, 
in  the  manner  herein  authorized,  rela¬ 
tive  to  the  aforesaid  continuance  of  the 
amended  marketing  agreement  and  or¬ 
der,  on  a  copy  of  the  appropriate  ballot 
form.  A  cooperative  association  of  such 
growers,  bona  fide  engaged  in  market¬ 
ing  Navel  oranges  grown  in  the  afore¬ 
said  production  area  or  in  rendering 
service  for  or  advancing  the  interests 
of  the  growers  of  such  Navel  oranges, 
may  vote  for  the  growers  who  are  mem¬ 
bers  of,  stockholders  in,  or  under  con¬ 
tract  with,  such  cooperative  association 
(such  vote  to  be  cast  on  a  copy  of  the 
appropriate  ballot  form),  and  the  vote 
of  such  cooperative  association  shall  be 
considered  as  the  vote  of  such  growers. 

(2)  By  determining  the  time  of  com¬ 
mencement  and  termination  of  the  pe¬ 
riod  of  the  referendum  and  by  giving 
public  notice,  as  prescribed  in  (a)(3) 
hereof,  (i)  of  the  time  during  which  the 
referendum  will  be  conducted,  (ii)  that 
any  ballot  may  be  cast  by  mail,  and 
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(iii)  that  all  ballots  so  cast  must  be  ad¬ 
dressed  to  Warren  C.  Noland,  Field  Rep¬ 
resentative,  Fruit  and  Vegetable  Divi¬ 
sion.  Agricultural  Marketing  Service. 
1031  South  Broadway,  Room  1005,  Los 
Angeles  15,  California,  and  the  time  prior 
to  which  such  ballots  must  be  post¬ 
marked. 

(3)  By  giving  public  notice  (i)  by 
utilizing  available  agencies  of  public 
information  (without  advertising  ex¬ 
pense),  including  both  press  and  radio 
facilities  in  the  State  of  Arizona  and 
designated  part  of  California;  (ii)  by 
mailing  a  notice  thereof  (including  a 
copy  of  the  appropriate  ballot  form)  to 
each  such  cooperative  association  and 
to  each  grower  whose  name  and  address 
are  known;  and  (iii)  by  such  other  means 
as  said  referendum  agents  or  either  of 
them  may  deem  advisable. 

(b)  Upon  receipt  by  Warren  C.  No¬ 
land  of  all  ballots  cast  in  accordance 
with  the  provisions  hereof,  he  shall  can¬ 
vass  the  ballots  and  prepare  and  submit 
to  the  Secretary  a  detailed  report  cover¬ 
ing  the  results  of  the  referendum,  the 
manner  in  which  the  referendum  was 
conducted,  the  extent  and  kind  of  public 
notice  given,  and  all  other  information 
pertinent  to  the  full  analysis  of  the  ref¬ 
erendum  and  its  results;  ^d  shall  for¬ 
ward  such  report,  together  with  the  bal¬ 
lots  and  other  information  and  data,  to 
the  Fruit  and  Vegetable  Division,  Agri¬ 
cultural  Marketing  Service,  United 
States  Department  of  Agriculture, 
Washington  25,  D.C. 

(c)  Each  referendum  agent  shall  not 
refuse  to  accept  a  ballot  submitted  or 
cast;  but  should  they,  or  either  of  them, 
deem  that  a  ballot  should  be  challenged 
for  any  reason,  or  if  such  ballot  is  chal¬ 
lenged  by  any  other  person,  said  agent 
shall  endorse  above  his  signature,  on  the 
back  of  said  ballot,  a  statement  that  such 
ballot  was  challenged,  by  whom  chal¬ 
lenged,  and  the  reasons  therefor;  and 
the  number  of  such  challenged  ballots 
shall  be  stated  when  they  are  forwarded 
as  provided  herein. 

(d)  All  ballots  shall  be  treated  as 
confidential. 

The  Director  of  the  Fruit  and  Vege¬ 
table  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  is  hereby  authorized  to  pre¬ 
scribe  additional  instructions,  not  incon¬ 
sistent  with  the  provisions  hereof,  to 
govern  the  procedure  to  be  followed  by 
the  said  referendum  agents  in  conduct¬ 
ing  said  referendum. 

Copies  of  the  text  of  the  aforesaid 
amended  marketing  agreement  and  or¬ 
der  may  be  examined  in  the  Office  of 
the  Hearing  Clerk,  United  States  Depart¬ 
ment  of  Agriculture,  Washington,  D.C., 
and  at  the  Western  Marketing  Field 
Office,  Fruit  and  V^etable  Division,  Ag¬ 
ricultural  Marketing  Service,  1031  South 
Broadway,  Room  1005,  Los  Angeles  15, 
California. 


Ballots  to  be  cast  in  the  referendum 
may  be  obtained  from  either  referendum 
agent  hereunder. 

Dated:  February  20, 1961. 

Orville  L.  Freeman, 
Secretary. 

[PR.  Doc.  61-1611;  Piled.  Peb.  23,  igei* 
8:48  a.m.]  ' 

[7  CFR  Parts  915,  935,10131 

(Docket  Nos.  AO-327,  AO-86-A12,  AO-27»-A3j 

MILK  IN  GREATER  ST.  JOSEPH,  MIS- 
SOURIOMAHA-LINCOLN-COUNOL 
BLUFFS  AND  PLATTE  VALLEY, 
NEBRASKA,  MARKETING  AREAS 

Notice  of  Hearing  on  Proposed 
Marketing  Agreements  and  Orders 

Pursuant  to  the  provisions  of  the  Agri- 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  notice  is  hereby 
given  of  a  public  hearing  to  be  held  in 
a  Court  Room  on  the  2d  floor  of  the 
United  States  Post  Office  and  Court 
House.  Eighth  and  Edmond  Streets,  St. 
Joseph,  Missouri,  beginning  at  10:00 
a.m.,  local  time,  on  March  14,  1961,  with 
respect  to  a  proposed  marketing  agree¬ 
ment  and  order,  regulating  the  handting 
of  milk  in  the  Greater  St.  Joseph,  Mis¬ 
souri,  marketing  area  and  proponcu 
amendments  to  the  orders  regu^ting 
the  handling  of  milk  in  the  Omaha-Lin- 
coln-Council  Bluffs  and  Platte  Valley, 
Nebraska,  marketing  areas. 

The  public  hearing  is  for  the  purjiose 
of  receiving  evidence  with  respect  to  eco¬ 
nomic  and  marketing  conditions  which 
relate  to  the  proposed  Greater  St.  Jo¬ 
seph,  Missouri,  marketing  agreement  and 
order,  hereinafter  set  forth,  and  any 
appropriate  modifications  thereof;  and 
for  the  purpose  of  determining  (1) 
whether  the  handling  of  milk  in  the  area 
proposed  for  regulation  is  in  the  current 
of  interstate  or  foreign  commerce  or  di¬ 
rectly  burdens,  obstructs,  or  affects  inter¬ 
state  or  foreign  commerce,  (2)  whether 
there  is  need  for  a  marketing  agreement 
or  order  regulating  the  handling  of  milk 
in  the  area,  and  (3)  whether  provisions 
specified  in  the  proposals  or  some  other 
provisions  appropriate  to  the  terms  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  public  hearing  is  also  for  the  pur- 
•pose  of  receiving  evidence  with  respect 
to  the  inclusion  of  Richardson  County, 
Nebraska,  in  the  proposed  Nebraska- 
lowa  marketing  area,  an  area  which 
would  include  the  areas  presently  desig¬ 
nated  as  the  Platte  Valley  and  Omaha- 
Lincoln-Council  Bluffs  marketing  areas. 
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friday,  February  24,  1961 

The  proposals,  set  forth  below,  have 
not  received  the  approval  of  the  Secre¬ 
tary  of  Agriculture. 

proposed  by  the  St.  Joseph  Milk  Pro¬ 
ducers  Association  and  the  Nemaha  Co¬ 
operative  Creamery: 
proposal  No.  1. 

Definitions 

§915.1  Act. 

"Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  re-enacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as  amend¬ 
ed  (7  U.S.C.  601  et  seq.). 

§  915.2  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States  or  such 
other  officer  or  employee  of  the  United 
States  as  is  authorized  to  exercise  the 
powers  or  to  perform  the  duties  of  the 
said  Secretary  of  Agriculture  of  the 
United  States. 

§  915.3  Department. 

“Department”  means  the  United  States 
Department  of  Agriculture  or  such  other 
Federal  agency  as  is  authorized  to  per- 
fonn  the  price  reporting  functions  speci¬ 
fied  in  this  part. 

§  915.4  Person. 

“Person”  means  any  individual,  part¬ 
nered,  corporation,  or  association,  or 
o^er  business  unit. 

§  915.5  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  as  defined  in  §  915.7,  which 
the  Secretary  determines  after  applica¬ 
tion  by  the  association : 

(a)  Is  qualified  under  the  provisions 
of  the  Act  of  Congress  of  February  8, 
1922,  as  amended,  known  as  the  “Cap¬ 
per- Volstead  Act” ; 

(b)  Has  its  entire  activities  under  the 
control  of  its  members;  and 

(c)  Has  and  is  exercising  full  authority 
in  the  sale  of  milk  of  its  members. 

§  915.6  Greater  St.  Joseph  Marketing 
Area. 

“Greater  St.  Joseph  Marketing  Area” 
hereinafter  called  “marketing  area” 
means  all  of  the  territory  in  Richardson 
County,  State  of  Nebraska;  Doniphan 
County,  Brown  County,  and  Nemaha 
County,  all  in  the  State  of  Kansas;  that 
portion  of  Platte  and  Clay  Counties,  Mis¬ 
souri,  lying  North  of  Highway  92,  Bu¬ 
chanan  County,  Andrew  County,  Holt 
County,  Atchison  County,  Nodaway 
County,  Worth  County,  Gentry  County, 
De  Kalb  County,  Clinton  County,  Har¬ 
rison  County,  Daviess  County,  Caldwell 
County,  and  Ray  County,  all  in  the  State 
of  Missouri.” 

§  915.7  Producer. 

“Producer”  means  any  person,  other 
than  a  producer-handler,  who: 

(a)  Produces  milk  under  a  dairy  farm 
permit  or  rating  issued  by  a  duly  consti¬ 
tuted  health  authority  for  the  production 
of  milk  to  be  used  for  consumption  as 
Grade  A  milk  in  the  marketing  area 
which: 

(1)  Is  received  at  a  pool  plant,  or 


(2)  Is  caused  to  be  diverted  during 
any  of  the  months  of  January  through 
August  or  to  the  extent  of  not  more  than 
16  days'  production  during  the  months 
of  September  through  December,  from 
a  pool  plant  to  a  nonpool  plant  by  a 
handler  or  cooperative  association  for 
the  account  of  such  handler  or  coopera¬ 
tive  association,  or 

(b)  Produces  milk  acceptable  to  agen¬ 
cies  of  the  U.S.  Government  for  fluid 
consumption  in  its  institutions  or  bases 
which  is  received  at  a  pool  plant  supply¬ 
ing  Class  I  milk  to  such  an  institution  or 
base  in  the  marketing  area. 

§  915.8  Route. 

“Route”  means  any  delivery  (includ¬ 
ing  a  sale  from  a  plant  or  plant  store) 
of  a  fluid  milk  product  other  than  a  de¬ 
livery  to  any  milk  processing  plant. 

§  915.9  Approved  plant. 

“Approved  plant”  means  any  milk 
plant  or  portion  thereof  which  is: 

(a)  Approved  by  a  duly  constituted 
health  authority  for  the  handling  of 
milk  for  consumption  as  Grade  A  milk  in 
the  marketing  area;  or 

(b)  Approved  for  the  supplying  of 
milk  to  any  agency  of  the  United  States 
Government  located  within  the  market¬ 
ing  area. 

§  915.10  Pool  plant. 

“Pool  plant”  means  any  approved 
plant  other  than  that  of  a  producer- 
handler: 

(a)  Prom  which  during  the  cur¬ 
rent  or  immediately  preceding  delivery 
period: 

( 1 )  l^ere  is  disposed  of  as  Class  I  milk 
on  routes  in  the  marketing  area,  an 
amount  equal  to  10  percent  or  more  of 
such  plant’s  total  disposition  of  milk 
classified  as  Class  I;  and  also 
.(2)  During  the  same  delivery  period 
there  is  disposed  of  as  Class  I  milk  in 
total  in  both  packaged  and  bulk  form  an 
amount  equal  to  not  less  than  the  appli¬ 
cable  percentages  of  such  handler’s  total 
receipts  of  milk  from  dairy  farmers 
qualified  to  become  producers  (as  defined 
in  §  915.7)  as  follows: 

(i)  September  through  December,  50 
percent; 

(ii)  March  through  June,  25  percent; 
and 

(iii)  January,  February,  July,  Au¬ 
gust,  35  percent. 

(3)  For  the  purposes  of  calculating 
the  percentages  specifled  in  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph: 

(i)  Milk  in  packaged  form  transferred 
from  one  approved  plant  to  another  ap¬ 
proved  plant  shall  be  credited  as  Class 
I  disposition  on  routes  by  the  transferor 
plant  and  an  equal  volume  shall  be  ex¬ 
cluded  from  the  Class  I  disposition  of  the 
transferee  plant; 

(ii)  Milk  in  bulk  form  transferred 
from  one  approved  plant  to  another  ap¬ 
proved  plant  shall  be  credited  as  Class 
I  disposition  in  bulk  upon  the  mutual 
indication  in  writing  to  the  market  ad¬ 
ministrator  by  the  operators  of  both 
plants;  and 

(iii)  The  disposition  of  milk  classified 
as  Class  I  by  a  handler  operating  an  ap¬ 
proved  plant  located  within  the  market¬ 
ing  area  on  a  final  dock  sale  basis  to  a 


vendor  operating  one  or  more  wholesale 
or  retail  routes  outside  of  the  marketing 
area  shall  be  counted  as  Class  I  sales 
within  the  marketing  area  for  the  pur¬ 
pose  of  computing  the  Class  I  sale  com¬ 
putations  provided  in  this  section. 

(b)  From  which,  during  the  month, 
not  less  than  50  percent  of  its  supply  of 
milk  from  dairy  farmers  qualified  to  be¬ 
come  producers  is  disposed  of  as  Class  I 
milk  in  total  on  routes  or  moved  to  a 
plant (s)  described  in  paragraph  (a)  of 
this  section;  Provided.  'That  any  plant 
which  is  a  pool  plant  by  reason  of  meet¬ 
ing  the  required  percentages  in  this 
paragraph  during  each  of  the  months  of 
September  through  December,  shall  be 
pooled  for  each  of  the  following  months 
of  January  through  August  unless  a 
written  request  for  nonpool  status  is 
furnished  to  the  market  administrator. 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer 
which  such  cooperative  association 
causes  to  be  diverted  from  a  pool  plant 
to  a  nonpool  plant  for  the  accoimt  of 
such  cooperative  association.  Such  milk 
shall  be  considered  as  having  been  re¬ 
ceived  by  such  cooperative  association  at 
the  plant  from  which  it  is  diverted. 

§  915.11  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  person  in  his  capacity  as  the 
operator  of  a  nonpool  plant  from  which 
fluid  milk  products  are  disposed  of  on  a 
route(s)  in  the  marketing  area; 

(c)  Any  cooperative  association  which 
chooses  to  report  as  a  handler  with  re¬ 
spect  to  the  milk  of  its  member  pro¬ 
ducers  which  is  delivered  to  the  pool 
plant  of  another  handler  or  to  the  plant 
of  a  producer-handler  in  a  tank  truck 
owned  or  operated  by  or  under  contract 
to  such  cooperative  association  for  the 
account  of  such  cooperative  association 
(such  milk  shall  be  considered  as  having 
been  received  by  such  cooperative  asso¬ 
ciation  at  the  plant  to  which  it  is 
delivered) ; 

(d)  Any  cooperative  association  which 
chooses  to  report  as  a  handler  with  re¬ 
spect  to  the  milk  of  its  member- 
producers  which  is  delivered  in  cans  to 
the  pool  plants  of  two  or  more  handlers 
in  a  single  delivery  period  (such  milk 
shall  be  considered  as  having  been  re¬ 
ceived  by  such  cooperative  association  at 
the  plant  to  which  it  is  delivered) ;  or 

(e)  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer  which 
such  cooperative  association  causes  to 
be  diverted  from  a  pool  plant  to  a  non¬ 
pool  plant  for  the  account  of  such 
cooperative  association. 

§  915.12  Producer-handler. 

“Producer-handler”  means  a  person 
.who  operates  both  a  dairy  farm(s)  and  a 
milk  processing  plant  or  bottling-plant 
at  which  each  of  the  following  conditions 
is  met  during  the  month: 

(a)  Milk  is  received  from  the  dairy 
farm(s)  of  such  person  or  from  a  coop¬ 
erative  association  pursuant  to  §  915.11 
(c),  but  from  no  other  dairy  farm; 

(b)  Fluid  milk  products  are  disposed 
of  on  routes  to  retail  or  wholesale  outlets 
in  the  marketing  area;  and 
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(c)  The  butterfat  or  skim  milk  dis¬ 
posed  of  in  the  form  of  a  fluid  milk  prod¬ 
uct  does  not  exceed  the  butterfat  or  skim 
milk,  respectively,  received  in  the  form 
of  milk  from  the  dairy  fann(s)  of  such 
person  and  in  the  form  of  a  fluid  milk 
product  from  pool  plants  of  other  han¬ 
dlers  or  from  a  cooperative  association 
pursuant  to  §  915.11(c) ;  and 

(d)  Such  person  shall  finnish  to  the 
market  administrator  for  his  veriflcation, 
subject  to  review  by  the  Secretary,  evi¬ 
dence  that  the  maintenance,  care  and 
management  of  the  dairy  anio^ls  and 
other  resources  necessary  for  the  produc¬ 
tion  of  milk  in  his  name  are  and  continue 
to  be  the  personal  enterprise  of  and  at 
the  personal  risk  of  such  producer  in  his 
capacity  as  a  handler. 

§  915.13  Producer  milk. 

“Producer  milk"  means  all  milk  pro¬ 
duced  by  a  producer,  which  is  received  at 
a  pool  plant  directly  from  such  producer. 

§  915.14  Other  source  milk. 

“Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in; 

(a)  Receipts  during  the  delivery  period 
of  fluid  milk  products  received  (1)  from 
pool  plants,  or  (2)  producer  milk;  and 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month. 

§  915.15  Delivery  period. 

“Delivery  period"  means  a  calendar 
month  or  the  portion  thereof  during 
which  this  part  or  any  amendment 
thereto  is  in  effect. 

§  915.16  Fluid  milk  product. 

“Fluid  milk  product"  means  milk,  skim 
milk,  buttermilk,  flavored  milk,  flavored 
milk  drinks,  cream  (sweet  or  sour,  in¬ 
cluding  any  mixture  of  cream  and  milk 
or  skim  milk  containing  less  butterfat 
than  the  regular  standard  for  cream^  ex¬ 
cept  cream  used  in  creaming  cottage 
cheese),  and  concentrated  (frozen  or 
fresh)  milk,  flavored  milk,  or  flavored 
drinks  which  are  neither  sterilized  nor  in 
hermetically  sealed  cans. 

§  915.17  Nonpool  plant. 

“Nonpool  plant"  means  any  milk  re¬ 
ceiving,  manufacturing,  or  processing 
plant  other  than  a  pool  plant. 

Market  Administrator 
§  915.20  Designation. 

The  agency  for  the  administration 
hereof  shall  be  a  market  administrator, 
selected  by  the  Secretary,  who  shall  be 
entitled  to  such  cmnpensation  as  may  be 
determined  by.  and  shall  be  subject  to 
removal  at  the  discretion  of,  the  Secre¬ 
tary. 

§  915.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations ; 


(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  915.22  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part, 
including  but  not  limited  to  the 
following; 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execjite  and  deliver  to 
the  Secretary  a  bond  effective  as  of  the 
date  on  which  he  enters  upon  such  duties, 
and  continued  upon  the  faithful  per¬ 
formance  of  such  duties  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  fxmds  provided  by 
§  915.88,  the  cost  of  his  bond  and  of  the 
bonds  of  his  employees,  his  own  com¬ 
pensation.  and  all  other  expenses  (ex¬ 
cept  those  incurred  under  §  915.87) 
necessary  and  incurred  by  him  i;i  the 
maintenance  and  functioning  of  his 
oflBce  and  in  the  performance  of  his 
duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  herein,  and  upon  request  by 
the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(f)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as  the 
Secretary  may  request; 

(g)  Audit  all  reports  and  payments  by 
each  handler  by  inspection  of  such 
handler’s  records  and  of  the  records  of 
any  other  handler  or  person  upon  whose 
utilization  the  classiflcation  of  skim  milk 
or  butterfat  for  such  handler  depends; 

(h)  Publicly  announce,  at  his  dis¬ 
cretion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  person  who,  within  10  days 
after  the  date  upon  which  he  is  required 
to  perform  such  acts,  has  not: 

(1)  Made  reports  pursuant  to  §§  915.30 
through  915.32; 

(2)  Maintained  adequate  records  and 
facilities  pursuant  to  §  915.33;  or 

(3)  Made  payments  pursuant  to 
§§  915.80  through  915.86; 

(i)  On  or  before  the  14th  day  after 
the  end  of  each  delivery  period,  report 
to  each  cooperative  association  which 
so  requests,  the  amount  and  class  utiliza¬ 
tion  of  milk  received  by  each  handler 
from  producers  who  are  members  of  such 
cooperative  association.  For  the  pur¬ 
pose  of  this  report,  the  milk  so  received 
shall  be  prorated  to  each  class  in  the 
proportion  that  the  total  receipts  of  milk 


from  producers  by  such  handler  were 
used  in  each  class;  ^ 

(j)  Publicly  announce  by  posting  in « 
conspicuous  place  in  his  office  and  by 
such  other  means  as  he  deems  appr^ 
priate  the  prices  determined  for  each 
delivery  period  as  follows: 

(1)  On  or  before  the  12th  day  of  each 
month,  the  minimum  price  for  Class  i 
milk  pursuant  to  §  915.51(a)  and  the 
Class  I  butterfat  differential  pursuant  to 
§  915.52(a) ,  both  for  the  current  delivery 
period:  and  on  or  before  the  5th  day  of 
each  month  the  minimum  price  for  Class 
n  milk,  pursuant  to  §  915.51(b)  and  the 
Class  II  butterfat  differential  pursuant 
to  §  915.52(b) ,  both  for  the  delivery  pe- 
riod  immediately  preceding;  and 

(2)  On  or  before  the  12th  day  of  each 
month,  the  applicable  uniform  price(s) 
computed  pursuant  to  §  915.71  and  the 
producer  butterfat  differential  computed 
pursuant  to  §  915.82,  both  applicable  to 
milk  delivered  during  the  previous  de¬ 
livery  period; 

(k)  Prepare  and  disseminate  to  the 
public  such  statistics  and  other  informa¬ 
tion  as  he  deems  advisable  and  as  do  not 
reveal  confidential  information. 

Reports,  Records,  and  Paciutiis 

§  915.30  Reports  of  receipts  and  utili- 
zation. 

On  or  before  the  7th  day  after  the  end 
of  each  delivery  period,  each  handler, 
except  a  producer-handler,  or  a  handler 
making  payments  pursuant  to  S  915.61 
(a),  shall  report  to  the  market  adminis¬ 
trator  in  the  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator  as 
follows: 

(a)  The  receipts  at  each  plant  of  milk 
from  each  producer,  the  average  butter¬ 
fat  test,  the  pounds  of  butterfat  con¬ 
tained  therein,  the  number  of  days  on 
which  milk  was  received  from  such 
producer; 

(b)  The  quantities  of  skim  milk  and 
butterfat  contained  in  (or  used  in  the 
production  of)  fluid  milk  products  re¬ 
ceived  from  other  handlers. 

(c)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  other 
source  milk; 

(d)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section; 

(e)  The  disposition  of  fluid  milk  prod¬ 
ucts  on  routes  wholly  outside  the  market 
area; 

(f)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  as 
the  market  administrator  may  prescribe; 
and 

(g)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  all  fluid  milk  products 
on  hand  at  the  beginning  and  at  the  end 
of  the  delivery  period. 

§  915.31  Payroll  reports. 

On  or  before  the  23d  day  of  each  de¬ 
livery  period,  each  handler  except  a 
producer-handler  or  a  handler  making 
payments  pursuant  to  §  915.61(a)  shall 
submit  to  the  market  administrator  his 
or  its  producer  payroll  for  all  receipts 
during  the  preceding  delivery  period, 
which  shall  show: 

(a)  The  total  pounds  of  milk,  the  aver¬ 
age  butterfat  test  thereof,  and  the 
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nounds  of  butterfat  received  from  each 
moducer  and  cooperative  association, 
and  the  number  of  days  on  which  milk 
was  received  from  such  producer; 

(b)  The  amount  of  payment  to  each 
producer  and  cooperative  association; 

^(c)  The  nature  and  amount  of  any 
deductions  or  charged  items  involved  in 
such  payments. 

§  915.32  Other  reports. 

(a)  Each  producer-handler  and  each 
handler  making  payments  pursuant  to 
5  915.61(a)  shall  make  reports  to  the 
market  administrator  at  such  time  and 
in  such  manner  as  the  market  adminis¬ 
trator  may  prescribe; 

(b)  Each  handler  who  causes  producer 
milk  to  be  diverted  to  any  plant  shall 
report,  prior  to  such  diversion,  to  the 
market  administrator  and  to  the  co¬ 
operative  association  of  which  such  pro¬ 
ducer  is  a  member,  his  intention  to  divert 
such  milk,  the  proposed  date  or  dates  of 
such  diversion  and  the  plant  to  which 
such  milk  is  to  be  diverted;  and 

(c)  Each  handler  who  receives  from 
producers,  milk  for  which  payment  is  to 
be  made  to  a  cooperative  association 
pursuant  to  §  915.80(c)  shall  report  to 
such  cooperative  association  with  respect 
to  each  such  producer,  on  forms  ap¬ 
proved  by  the  market  administrator,  as 
follows: 

(1)  On  or  before  the  23d  day  of  the 
delivery  period,  the  total  pounds  of  milk 
received  during  the  first  15  days  of  the 
delivery  period; 

(2)  On  or  before  the  7th  day  after  the 
end  of  the  delivery  period: 

(i)  The  pounds  per  shipment,  the  total 
pounds  of  milk,  and  the  average  butter- 
fat  test  of  milk  received  from  such  pro¬ 
ducer  during  the  delivery  period; 

(ii)  The  amount  or  rate  and  nature  of 
any  deductions;  and 

(iii)  The  amount  of  any  payments  due 
such  producer  pursuant  to  §  915.86. 

§  915.33  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator  or 
to  his  representative  during  the  usual 
hours  of  business  such  accounts  and  rec¬ 
ords  of  his  operations  and  such  facilities 
as  are  necessary  for  the  market  adminis¬ 
trator  to  verify  or  establish  the  correct 
data  with  respect  to : 

(a)  The  receipts  of  producer  milk  and 
other  source  milk  and  the  utilization  of 
such  receipts; 

(b)  The  weights  and  tests  for  butter- 
fat  and  other  content  of  all  milk,  skim 
milk,  cream  and  milk  products  handled; 

(c)  Payments  to  producers  and  co¬ 
operative  associations;  and 

(d)  The  pounds  of  skim  milk  and 
butterfat  contained  in  or  represented  by 
all  milk,  skim  milk,  cream,  and  each  milk 
product  on  hand  at  the  beginning  and 
at  the  end  of  each  delivery  period. 

§  915.34  Retention  of  records. 

All  books  and  records  required  under 
this  order  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  three  years 
to  begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain: 


Provided.  That,  if  within  such  three- 
year  period,  the  market  administrator 
notifies  the  handler  in  writing  that  the 
retention  of  such  books  and  records,  or 
of  specified  books  and  records  is  neces¬ 
sary  in  connection  with  a  proceeding 
under  section  8c(15)  (a)  of  the  Act,  or  a 
court  action  specified  in  such  notice,  the 
handler  shall  retain  such  books  and  rec¬ 
ords,  or  specified  books  and  records,  until 
further  written  notification  from  the 
market  administrator.  In  either  case  the 
market  administrator  shall  give  further 
written  notification  to  the  handler 
promptly  upon  the  termination  of  the 
litigation  or  when  the  records  are  no 
longer  necessary  in  connection  there¬ 
with. 

Classification 

§  915.40  Skim  milk  and  butterfat  to  be 
classified. 

All  skim  milk  and  butterfat  received 
within  the  delivery  period  by  a  handler 
which  is  required  to  be  reported  pursu¬ 
ant  to  §  915.30  shall  be  classified  by  the 
market  administrator  pursuant  to  the 
provisions  of  §§  915.41  through  915.46. 

§  915.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  915.43  and  914.44,  the  classes  of  utili¬ 
zation  shall  be  as  follows: 

(a)  Class  I  milk  shall  be  all  skim  milk 
and  butterfat  (1)  disposed  of  for  con¬ 
sumption  in  the  form  of  fluid  milk  prod¬ 
ucts  except  those  classified  pursuant  to 
paragraph  (b)  (5)  of  this  section,  or  (2) 
not  specifically  accounted  for  as  Class  II 
utilization; 

(b)  Class  II  milk  shall  be  all  skim 
milk  and  butterfat: 

(1)  Used  to  produce  any  products 
other  than  fluid  milk  products; 

(2)  Used  for  starter  churning,  whole¬ 
sale  baking  and  candy  making  purposes; 

(3)  Disposed  of  as  livestock  feed; 

(4)  In  skim  milk  dumped  after  prior 
notification  to  and  opportunity  for  veri¬ 
fication  by  the  market  administrator; 

(5)  In  inventory  of  fluid  milk  products 
on  hand  at  the  end  of  the  month; 

(6)  In  shrinkage  allocated  to  receipts 
of  producer  milk  but  not  in  excess  of  2' 
percent  of  receipts  of  skim  milk  and  but¬ 
terfat  directly  from  producers,  plus  1.5 
percent  of  receipts  of  skim  milk  and 
butterfat,  respectively,  transferred  in 
bulk  from  pool  plants  of  other  handlers 
or  received  directly  from  cooperative 
associations  pursuant  to  §  915.11(c),  less 
1.5  percent  of  skim  milk  and  butterfat, 
respectively,  disposed  of  in  bulk  lots  to 
the  pool  plants  of  other  handlers;  and 

(7)  In  shrinkage  allocated  to  receipts 
of  other  source  milk. 

§  915.42  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  a  handler’s  receipts 
as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  for 
each  handler;  and 

(b)  Prorate  the  resulting  amounts 
between: 

( 1 )  The  receipts  of  skim  milk  and  but¬ 
terfat  in  the  net  quantity  of  milk  from 
producers,  from  cooperative  associations 


pui'suant  to  §  915.11(c)  and  in  bulk  tAnks 
from  pool  plants  of  other  handlers;  and 

(2)  The  receipts  of  skim  milk  and  but¬ 
terfat  in  other  source  milk. 

§  915.43  Responsibility  of  handlers  and 
reclassification  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  Class  I  milk  unless  the  handler  who 
first  receives  such  skim  milk  or  butterfat 
can  prove  to  the  market  administrator 
that  such  skim  milk  or  butterfat  should 
be  classified  otherwise. 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the  orig¬ 
inal  classification  was  incorrect. 

§  915.44  Transfers. 

Skim  milk  or  butterfat  transferred 
from  a  pool  plant  shall  be  classified: 

(a)  As  Class  I  milk  if  transferred  in 
the  form  of  milk,  skim  milk,  or  cream, 
to  the  pool  plant  of  another  handler 
unless  utilization  in  Class  II  is  mutually 
indicated  in  writing  to  the  market  ad¬ 
ministrator  by  the  operators  of  both 
plants  on  or  before  the  7th  day  after  the 
end  of  the  delivery  period  within  which 
such  transferred  milk  was  delivered: 
Provided,  That  the  skim  milk  or  butter¬ 
fat  so  assigned  to  Class  n  shall  be  limited 
to  the  amount  thereof  remaining  in 
Class  U  in  the  plant  of  the  transferee- 
handler  after  the  subtraction  of  other 
source  milk  pursuant  to  I  915.46,  and  any 
additional  amounts  of  such  skim  milk  or 
butterfat  shall  be  assigned  to  Class  I: 
And  provided  further.  That  if  either  or 
both  plants  have  received  other  source 
milk,  the  skim  milk  or  butterfat  so  trans¬ 
ferred  shall  be  classified  at  both  plsmts 
so  as  to  allocate  the  greatest  possible 
Class  I  utilization  to  producer  milk; 

(b)  As  Class  I  milk  if  transferred  in 
the  form  of  milk,  skim  milk  or  cream  to 
a  producer-handler; 

(c)  As  Class  I  milk  if  transferred  or 
diverted  in  the  form  of  milk,  .skim  milk 
or  cream  to  a  nonpool  plant  located 
more  than  200  miles  from  the  City  Hall 
in  Sabetha,  Kansas,  or  St.  Joseph,  Mis¬ 
souri,  whichever  is  greater  by  the  short¬ 
est  highway  distance  as  determined  by 
the  market  administrator,  except  that: 

(1)  Cream  so  transferred  may  be 
classified  as  Class  n  milk  if  its  utiliza¬ 
tion  as  Class  n  milk  is  established 
through  the  operation  of  another  Fed¬ 
eral  Order  for  another  milk  marketing 
area;  or 

(2)  Cream  so  transferred  with  prior 
notice  to  the  market  administrator,  and 
with  each  container  labeled  or  tagged 
with  a  certificate  of  the  transferor  that 
such  cream  is  sold  as  “Grade  C  cream  for 
manufacturing  only”  may  be  classified 
as  Class  n  milk,  subject  to  such  verifica¬ 
tion  of  alternate  utilization  as  the  mar¬ 
ket  administrator  may  make. 

(d)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  milk,  skim  milk 
or  cream  to  a  nonpool  plant  located  not 
more  than  200  miles  from  the  City  Hall 
in  Sabetha,  Kansas,  or  St.  Joseph,  Mis¬ 
souri,  whichever  is  greater  by  the  short¬ 
est  highway  distance  as  determined  by 
the  market  administrator,  unless  the 
market  administrator  is  permitted  to 
audit  the  records  of  receipts  and  utiliza- 
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tion  at  such  nonpool  plants,  in  which 
case  the  classification  of  all  skim  milk 
and  butterfat  received  at  such  nonpool 
plant  shall  be  determined  and  the  skim 
milk  and  butterfat  transferred  from  the 
pool  plant  shall  be  allocated  to  the  high¬ 
est  use  remaining  after  subtracting,  in 
series  beginning  with  Class  I  Grade  A 
mUk,  receipts  of  skim  milk  and  butterfat 
at  such  nonpool  plant  directly  from  dairy 
farmers  who  the  market  administrator 
determines  constitute  the  regular  source 
of  supply  for  Grade  A  usage  of  such 
nonpool  plant  in  markets  supplied  by 
such  plant. 

(e)  If  any  skim  milk  or  butterfat  is 
transferred  to  a  second  nonpool  plant 
under  paragraph  (d)  of  this  section,  the 
same  conditions  of  audit,  classification, 
and  allocation  shall  apply. 

§  915.45  Computation  of  skim  milk  and 
butterfat  in  each  class. 

For  each  delivery  period,  the  market 
administrator  shall  correct  mathemati¬ 
cal  and  other  obvious  errors  in  the  re¬ 
port  of  receipts  and  utilization  submitted 
by  each  handler  and  shall  compute  the 
total  pounds  of  skim  milk  and  butterfat, 
respectively,  in  Class  I  milk  and  Class 
n  milk  for  such  handler. 

§  915.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pursu¬ 
ant  to  §  915.45,  the  market  administra¬ 
tor  shall  determine  the  classification  of 
milk  received  from  producers  at  the  pool 
plants  of  each  handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  followii^  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  n  the  pounds  of  skim 
milk  allocated  to  shrinkage  in  skim  milk 
received  from  producers  pursuant  to 
1915.41(b)(6); 

(2)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  n,  the  pounds  of 
skim  milk  in  other  source  milk  other 
than  that  to  be  subtracted  pursuant  to 
subparagraph  (3)  of  this  paragraph; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  n,  the  pounds  of 
skim  milk  in  other  source  milk  received 
from  a  plant  at  which  the  handling  of 
milk  is  fully  subject  to  the  pricing  and 
payment  provisions  of  another  market¬ 
ing  agreement  or  order  issued  pursuant 
to  the  Act; 

(4)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  n,  the  pounds  of 
skim  milk  contained  in  inventory  of 
fluid  milk  products  on  hand  at  the  be¬ 
ginning  of  the  month; 

(5)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  skim 
milk  received  from  other  pool  plants  or 
from  a  cooperative  association  pursuant 
to  §  915.11(c)  according  to  its  classifica¬ 
tion  as  determined  pursuant  to  §  915.44 
(a) ; 

(6)  Add  to  the  pounds  of  skim  milk 
remaining  in  Class  n  the  pounds  of  skim 
milk  subtracted  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph;  and 

(7)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  any  amount 
by  which  the  pounds  of  skim  milk  re¬ 


maining  in  both  classes  exceed  the 
pounds  of  skim  milk  in  milk  received 
from  producers  in  series  beginning  with 
Class  n.  Such  excess  shall  be  called 
“overage”. 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraph  (a) 
of  this  section. 

(c)  Determine  the  weighted  average 
butterfat  content  of  the  Class  I  milk  and 
of  the  Class  n  milk  computed  pursuant 
to  paragraphs  (a)  and  (b)  of  this 
section. 

Minimum  Prices 
§  915.50  Basic  formula  price. 

The  basic  formula  price  to  be  used  in 
determining  the  price  per  hundred¬ 
weight  of  Class  I  milk  for  the  delivery 
period  shall  be  the  higher  of  the  prices 
computed  pursuant  to  paragraphs  (a)  or 
(b)  of  this  section. 

(a)  The  average  of  the  basic  or  field 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk  of 
3.5  percent  butterfat  content  received 
from  fanners  during  the  delivery  esti¬ 
mated  period  at  the  following  plants  or 
places  for  which  prices  have  been  re¬ 
ported  to  the  market  administrator  or  to 
the  Department  divided  by  3.5  and  mul¬ 
tiplied  by  3.8; 

Present  Operator  and  Location 

Borden  Co.,  Mount  Pleasant,  Mich. 

Carnation  Co.,  Sparta,  Mich. 

Pet  Milk  Co..  Wayland,  Mich. 

Borden  Co.,  Orfordville,  Wis. 

Pet  Milk  Co.,  Coopersvllle,  Mich. 

Borden  Co.,  New  London,  Wis. 

Carnation  Co.,  Richland  Center,  Wis. 

Carnation  Co.,  Oconomowoc,  Wis. 

Pet  Milk  Co.,  New  Olarus,  Wis. 

Pet  Milk  Co.,  Bellsville,  Wis. 

White  House  Milk  Co.,  Manitowoc,  Wis. 

White  House  Milk  Co.,  West  Bend,  Wis. 

(b)  The  price  per  hundredweight  com¬ 
puted  by  adding  together  the  plus  values 
pursuant  to  subparagraphs  (1)  and  (2) 
of  this  paragraph: 

(1)  To  the  simple  average,  as  com¬ 
puted  bx^  the  market  administrator,  of 
the  daily  wholesale  selling  prices  (using 
the  midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  cream¬ 
ery  butter  per  poimd  at  Chicago  as  re¬ 
ported  by  the  Department  during  the 
delivery  period,  add  20  percent  thereof 
and  multiply  by  3.8;  and 

(2)  To  the  simple  average,  as  com¬ 
puted  by  the  market  administrator,  of 
the  weighted  averages  of  carlot  prices 
per  pound  of  nonfat  dry  milk  solids, 
spray  and  roller  process,  respectively,  for 
human  consumption,  f.o.b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  for  the  period  from  the  26th  day 

-  of  the  preceding  month  through  the  25th 
day  of  the  current  month  by  the  Depart¬ 
ment,  deduct  5.5  cents,  and  multiply  by  7. 

§  915.51  Class  prices. 

Subject  to  the  provisions  of  §§  915.52 
and  915.53,  and  rounded  to  the  nearest 
one-tenth  of  a  cent,  the  minimum  prices 
per  hundredweight  to  be  paid  by  each 
handler  for  milk  received  at  his  plant 
from  producers  during  the  delivery  pe¬ 
riod  shall  be  as  follows : 

(a)  Class  I  Milk.  The  basic  formula 
price  for  the  preceding  delivery  period. 


plus  $1.45  during  the  months  of  Jui, 
through  February,  and  $1.15  during  ^ 
months  of  March  through  June,  plug  ^ 
minus  a  supply-demand  adjustment  of 
not  more  than  45  cents,  as  determinsH 
by  §  913.51(a)  (1),  (2),  and  (3)  of  OrSS 
No.  13,  regulating  the  handling  of  milk 
in  the  Greater  Kansas  City  marketing 
area.  ^ 

(b)  Class  II  Milk.  The  higher  of: 

(1)  The  average  of  the  basic  or  flew 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  un- 
graded  milk  of  3.8  percent  butterfat  con¬ 
tent  received  from  farmers  during  the 
delivery  period  at  the  following  plants 
for  which  prices  have  been  reported  to 
the  market  administrator,  plus  15  cents: 

Present  Operator  and  Location 

Borden  Co.,  Fort  Scott,  Kans. 

Carnation  Co.,  Girard,  Kans. 

Kraft  Foods  Co.,  Nevada,  Mo. 

Pet  Milk  Co.,  lola,  Kans. 

■  Swift  and  Co.,  Parsons,  Kans.;  or 

(2)  The  price  per  hundredweight  com¬ 
puted  as  follows : 

(i)  Multiply  by  4.60  the  simple  aver¬ 
age,  as  computed  by  the  market  admin¬ 
istrator,  of  the  daily  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  AA  (93- 
score)  bulk  creamery  butter  per  pound 
at  Chicago  as  reported  by  the  Depart¬ 
ment  during  the  delivery  period:  Pro¬ 
vided,  That,  if  no  price  is  reported  for 
Grade  AA  (93-score)  butter,  the  highest 
of  the  prices  reported  for  Grade  A  (92- 
score)  butter  for  that  day  shall  be  used; 

(ii)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  for  spray 
process  nonfat  dry  milk,  for  human  cmi- 
sumption,  f.o.b.  manufacturing  plants  in 
the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  im¬ 
mediately  preceding  delivery  phriod 
through  the  25th  day  of  the  current  de¬ 
livery  period,  by  the  Department;  and 

(iii)  Prom  the  sum  of  the  results  ar¬ 
rived  at  under  subdivision  (i)  and  (li)  of 
this  subparagraph,  subtract  78  cents. 

§  915.52  Butterfat  differentials  to  han¬ 
dlers. 

If  the  average  butterfat  content  oi 
the  milk  of  any  handler  allocated  to 
either  class  pursuant  to  §  915.46(c)  is 
more  or  less  than  3.8  percent,  there  shall 
be  added  to  the  respective  class  price 
computed  pursuant  to  §  915.51  for  each 
one-tenth  of  1  percent  that  the  average 
butterfat  content  of  such  milk  is  above 
3.8  percent,  or  subtracted  for  each  one- 
tenth  of  1  percent  that  such  average 
butterfat  content  is  below  3.8  percent,  an 
amount  equal  to  the  butterfat  differ¬ 
ential  computed  as  follows: 

(a)  For  Class  I  milk,  multiply  the 
butter  price  specified  in  §  915.50(b)(1) 
by  1.3,  divide  the  resulthy  10;  and  round 
to  the  nearest  one-tenth  of  a  cent. 

(b)  For  Class  II  milk: 

(1)  During  each  of  the  delivery  pe¬ 
riods  of  September  through  February, 
multiply  the  butter  price  specified  in 
§  915.50(b)  (1)  by  1.2  and  divide  the  re¬ 
sult  by  10;  and 

(2)  During  each  of  the  delivery  pe¬ 
riods  of  March  through  August,  mifitiply 
the  butter  price  specified  in  §  915.50(b) 
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(1)  by  1-15.  divide  the  result  by  10,  and 
round  to  the  nearest  one-tenth  .of  a  cent. 

§  915.53  Location  adjustment  to  han> 
dlers. 

(a)  For  milk  which  is  received  from 
producers  at  a  pool  plant  located  more 
than  50  miles  by  the  shortest  highway 
distance,  as  determined  by  the  market 
j^dmi^trator,  from  the  City  Hall  in  St. 
Joseph,  Missouri,  or  the  City  Hall  in 
Sabetha,  Kansas,  whichever  is  nearer, 
and  which  is  classified  as  Class  I  milk, 
the  prices  computed  pursuant  to  §  915.51 
(a)  shall  be  reduced  by  16  cents  if  such 
plant  is  located  more  than  50  miles  but 
not  more  than  70  miles  from  such  City 
Hall,  and  by  an  additional  one-half  cent 
for  each  10  miles  or  fraction  thereof 
that  such  distance  exceeds  70  miles; 

(b)  Milk  moved  in  bulk  from  a  plant 

as  defined  in  §  915.10  (b)  or  (c)«,to  a 
plant  as  defined  in  §  915.10(a)  shall  be 
considered  to  be  Class  I  milk  to  the  ex¬ 
tent  that  the  Class  I  milk  disposed  of 
from  the  transferee  plant  exceeds  re¬ 
ceipts  of  milk  from  producers’  farms: 
Prooided,  That  if  milk  received  by  a 
plant  defined  in  §  915.10(a)  frpm  more 
than  one  plant,  the  milk  so  classified  as 
Class  I  shall  be  deemed  to  have  been 
transferred  from  the  transferor  plants 
in  the  order  of  their  lowest  applicable 
location  adjustment.  * 

§  915.54  Use  of  equivalent  prices. 

If  for  any  reason  a  price  specified  by 
this  part  for  computing  class  prices  or 
for  other  purposes  is  not  available  in  the 
manner  described  in  this  part,  the  mar¬ 
ket  administrator  shall  use  a  price  de¬ 
termined  by  the  Secretary  to  be  equiva¬ 
lent  to  the  price  which  is  specified. 

Application  of  Provisions 
§  915.60  Producer-handlers. 

Sections  915.40  through  915.45,  915.50 
through  915.53,  915.61,  915.70,  915.71, 
915.80  through  915.88,  shall  not  apply  to 
a  producer-handler. 

§  915.61  Handlers  operating  a  non-pool 
plant. 

In  lieu  of  the  payments  required  pur¬ 
suant  to  §§  915.80  through  915.89,  each 
handler,  other  than  a  producer-handler 
or  one  exempt  pursuant  to  §  915.62,  who 
operates  during  the  month  a  nonpool 
plant,  shall  pay  to  the  market  adminis¬ 
trator  on  or  before  the  25th  day  after 
the  end  of  the  delivery  period  the 
amounts  calculated  pursuant  to  para¬ 
graph  (a)  of  this  section  unless  the  han¬ 
dler  elects,  at  the  time  of  reporting  pur¬ 
suant  to  §  915.30,  to  pay  the  amounts 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  following  amounts: 

(1)  For  the  producer-settlement  fund, 
an  amount  equal  to  the  value  of  all  skim 
milk  and  butterfat  disposed  of  as  Class  I 
milk  on  routes  in  the  marketing  area  at 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  such  handler’s  plant,  less  the 
value  of  such  skim  milk  and  butterfat 
at  the  Class  II  price;  and 

(2)  As  his  share  of  the  expense  of  ad¬ 
ministration,  the  rate  specified  in 


§  915.88  with  respect  to  Class  I  milk  so 
disposed  of  in  the  marketing  area. 

(b)  The  following  amounts: 

(1)  For  the  producer-settlement  fund, 
any  plus  amount  remaining  after  deduct¬ 
ing  from  the  value  that  would  have  been 
computed  pursuant  to  §  915.70  if  such 
handler  had  operated  a  pool  plant  the 
gross  payments  made  by  such  handler 
for  milk  received  during  the  delivery  pe¬ 
riod  from  dairy  farmers  whose  milk  was 
approved  for  fluid  use ;  and 

(2)  As  his  share  of  the  expense  of 
administration,  an  amount  equal  to  that 
which  would  have  been  computed  pur¬ 
suant  to  §  915.88  had  such  plant  been  a 
pool  plant. 

§  915.62  Milk  subject  to  other  orders. 

Milk  received  at  the  plant  of  a  handler 
at  which  the  handling  of  milk  is  fully 
subject  during  the  delivery  period  to  the 
pricing  and  payment  provisions  of  an¬ 
other  marketing  agreement  or  order  is¬ 
sued  pursuant  to  the  Act  and  from  which 
the  disposition  of  Class  I  milk  in  the 
other  Federal  marketing  area  exceeds 
that  in  the  Greater  St.  Joseph  marketing 
area  shall  be  exempted  for  such  delivery 
period  from  all  provisions  of  this  part 
except  that  he  shall  make  reports  to  the 
market  administrator  at  such  time  and 
in  such  manner  as  the  market  adminis¬ 
trator  may  require. 

Determination  of  Uniform  Price 

§  915.70  Computation  of  the  value  of 
milk  received  from  producers  by 
each  handler. 

The  valuoof  milk  received  during  each 
delivery  period  by  each  handler  from 
producers  shall  be  a  sum  of  money  com¬ 
puted  as  follows: 

(a)  Multiply  the  pounds  of  milk  in 
each  class  computed  pursuant  to  §  915. 
46(c)  by  the  applicable  respective  class 
prices  and  add  together  the  resulting 
amounts; 

(b)  Add  an  amount  computed  by  mul¬ 

tiplying  the  pounds  of  overage  deducted 
from  each  class  pursuant  to  §  915.46 
(a)^(7)  by  the  applicable  respective  class 
prices;  -- 

(c)  Add  an  amount  computed  by  mul¬ 
tiplying  the  difference  between  the  Class 
n  price  for  the  preceding  month  and  the 
Class  I  price  for  the  current  month  by 
the  hundredweight  of  producer  milk 
classified  as  Class  11  milk  (other  than 
as  shrinkage)  during  the  preceding 
month  or  the  hundredweight  of  milk 
subtracted  from  Class  1  milk  pursuant 
to  §  915.46(a)  (4)  and  (b),  whichever  is 
less;  and 

(d)  For  any  skim  milk  or  butterfat 
subtracted  from  Class  I  milk  pursuant 
to  §  915.46  (a)  (2)  and  (b) .  and  pursuant 
to  §  915.46  (a)  (4)  and  (b)  which  is  in 
excess  of  the  skim  milk  and  butterfat 
applied  pursuant  to  paragraph  (c)  of 
this  section,  add  an  amount  equal  to  the 
difference  between  the  values  of  such 
skim  milk  and  butterfat  at  the  Class  I 
price  and  at  the  Class  II  price:  Provided, 
That  such  calculation  shall  not  apply  if 
the  total  receipts  of  producer  milk  at 
pool  plants  during  the  month  are  not 
more  than  120  percent  of  the  total  Class 
I  utilization  of  such  plants  for  the  month. 


§  915.71  Computation  of  uniform  price. 

For  each  delivery  period,  the'  maiket 
administrator  shall  compute  the  uniform 
price  per  hundredweight  for  miUc  re¬ 
ceived  from  producers  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  915.70  for  all 
handlers  specified  in  §  915.11  (a) ,  (c) ,  or 
(d) ,  and  who  made  the  payments  pur¬ 
suant  to  §§  915.80  and  915.84  for  the 
preceding  delivery  period; 

(b)  Add  the  aggregate  of  the  values 
of  all  allowable  location  differential  ad¬ 
justments  to  producers  pursuant  to 
§915.81; 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  balance  in  the  pro¬ 
ducer-settlement  fund; 

(d)  Subtract  for  each  one-tenth  per¬ 
cent  by  which  the  average  butterfat  con¬ 
tent  of  the  milk  included  in  these  ccnn- 
putations  is  greater  than  3.8  percent,  or 
add  for  each  one-tenth  percent  that 
such  average  butterfat  content  is  less 
than  3.8  percent,  an  amount  computed 
by  multiplying  the  butterfat  differential 
computed  pursuant  to  $915.82  by  the 
total  hundredweight  of  such  milk; 

(e)  Divide  by  the  total  hundredweight 
of  milk  included  in  these  computations; 
and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  resulting  figure 
shall  be  the  uniform  price  for  milk  of 
3.8  percent  butterfat  content  received  at 
pool  plants  f.o.b.  marketing  area. 

Payments 

§  915.80  Time  and  method  of  payment. 

Each  handler  shall  make  pasment  as 
follows: 

(a)  On  or  before  the  15th  day  after 
the  end  of  each  delivery  period  during 
which  the  milk  was  received,  to  each 
producer  for  whom  payment  is  not  made 
pursuant  to  paragraph  (c)  of  this  sec¬ 
tion,  at  not  less  than  the  applicable  uni¬ 
form  price(s)  pursuant  to  §  915.72, 
adjusted  by  the  butterfat  differential 
computed  pursuant  to  §  915.82,  subject 
to  the  location  adjustment  to  producers 
pursuant  to  §  915.81,  and  less  the  follow¬ 
ing  amoimts  (1)  the  pasments  made  pur¬ 
suant  to  paragraph  (b)  of  this  section, 
(2)  marketing  service  deductions  pur¬ 
suant  to  §  915.87,  and  (3)  any  deductions 
authorized  by  the  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  for  such  de¬ 
livery  period  pursuant  to  §  915.85,  he 
may  reduce  his  total  parent  to  all  pro¬ 
ducers  uniformly  by  not  less  than  the 
amount  of  reduction  in  pa3ment  from 
the  market  administrator;  the  handler 
shall,  however,  complete  such  payments 
not  later  than  the  date  for  making  such 
payments  pursuant  to  this  paragraph 
next  following  receipt  of  the  balance 
from  the  market  administrator. 

(b)  On  or  before  the  25th  day  of  each 
delivery  period  to  each  producer  (1)  for 
whom  pasrment  is  not  received  from  the 
handler  by  a  cooperative  association  pur¬ 
suant  to  paragraph  (c)  of  this  section 
and  (2)  who  had  not  discontinued  ship¬ 
ping  milk  to  such  handler  before  the 
18th  day  of  the  delivery  period,  an  ad¬ 
vance  payment  with  respect  to  milk  re- 
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ceived  from  such  producer  during  the 
first  15  days  of  the  delivery  period  at 
the  approximate  value  of  such  milk,  not 
to  be  less  than  the  Class  n  price  for  3.8 
percent  milk  for  the  preceding  delivery 
period,  without  deduction  for  hauling ; 

(c)  To  a  cooperative  association 
which  has  filed  a  written  request  for 
such  payment  with  such  handler  and 
with  respect  to  producers  for  whose  milk 
the  market  administrator  determines 
such  cooperative  association  is  author¬ 
ized  to  collect  payment  as  follows : 

(1)  On  or  before  the  20th  day  of  the 
delivery  period,  an  amount  equal  to  not 
less  than  the  sum  of  the  individual  pay¬ 
ments  otherwise  payable  to  producers 
pursuant  to  paragraph  (b)  of  this  sec¬ 
tion,  less  any  deductions  authorized  in 
writing  by  such  cooperative  association; 

(2)  On  or  before  the  14th  day  after 
the  end  of  each  delivery  period  an 
amount  equal  to  not  less  than  the  sum 
of  the  individual  payments  otherwise 
payable  to  producers  pursuant  to  para¬ 
graph  (a)  of  this  section,  less  proper 
deductions  authorizing  in  writing  by 
such  cooperative  association; 

(d)  On  or  before  the  14th  day  after 
the  end  of  each  delivery  period,  to  each 
cooperative  association,  with  respect  to 
receipts  of  milk  for  which  such  coopera¬ 
tive  association  is  defined  as  the  handler 
pursuant  to  §  915.11(c) ,  not  less  than  the 
value  of  such  milk  as  classified  pursuant 
to  §  915.44(a)  at  the  applicable  respective 
class  price(s) ; 

(e)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  each  handler  shall  furnish  each 
producer  with  a  supporting  statement, 
in  such  form  that  it  may  be  retained  by 
the  producer,  which  shall  show : 

(1)  The  delivery  period  and  the  iden¬ 
tity  of  the  handler  and  the  producer; 

(2)  The  pounds  per  shipment,  the 
total  pounds,  and  the  average  butterfat 
test  of  milk  delivered  by  the  producer; 

(3)  The  minimum  rate  or  rates  at 
which  pasmient  to  the  producer  is  re¬ 
quired  under  the  provisions  of  §§  915.80, 
915.81,  and  915.82; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amount  or  the  rate  per  hun¬ 
dredweight  of  each  deduction  claimed  by 
the  handler,  including  any  deduction 
claimed  imder  paragraph  (b)  of  this  sec¬ 
tion,  and  §  915.87,  together  with  a  de¬ 
scription  of  the  respective  deductions; 
and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(f )  Nothing  in  this  section  shall  abro¬ 
gate  the  right  of  a  cooperative  associa¬ 
tion  to  make  pament  to  its  member  pro¬ 
ducers  in  accordance  with  the  payment 
plan  of  such  cooperative  association. 

§  915.81  Location  adjustment  to  pro¬ 
ducers. 

In  making  payments  to  producers  pur¬ 
suant  to  §  915.80(a)  for  all  milk  received 
at  a  pool  plant  located  50  miles  or  more 
from  the  City  Hall  in  St.  Joseph,  Mis- 
somi,  or  the  City  Hall  in  Sabetha,  Kan¬ 
sas,  whichever  is  nearer,  by  the  shortest 
highway  distance  as  determined  by  the 
market  administrator,  there  shall  be 


deducted  16  cents  per  hundredweight  of 
milk  for  distances  of  50  to  70  miles  in¬ 
clusive,  plus  an  additional  one-half  cent 
for  each  additional  10  miles  or  fraction 
thereof  in  excess  of  70  miles. 

§  915.82  Producer  butterfat  differential. 

In  making  payments  pursuant  to 
§  915.80,  there  shall  be  added  to  or  sub¬ 
tracted  from  the  uniform  price  for  each 
one-tenth  of  1  percent  that  the  average 
butterfat  content  of  the  milk  received 
from  the  producer  is  above  or  below  -3.8 
percent,  an  amount  computed  by  adding 
4  cents  to  the  butter  price  specified  in 
§  915.50(b)  (1)  dividing  the  resulting  sum 
by  10,  and  rounding  to  the  nearest  one- 
tenth  of  a  cent. 

§  915.83  Producer-selllenient  fund. 

The  market  administrator  shall  es¬ 
tablish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  into  which  he  shall  deposit  all  pay¬ 
ments  made  by  handlers  pursuant  to 
§§915.61  (a)(1)  and  (b)(1)  and  915.84, 
and  all  appropriate  payments  pursuant 
to  §  915.86,  and  out  of  which  he  shall 
make  all  payments  pursuant  to  §  915.85 
and  all  appropriate  payments  pursuant 
to  §  915.86:  Provided,  That  payments  due 
to  any  handler  shall  be  offset  by  pay¬ 
ments  due  from  such  handler. 

§  915.84  Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  14th  day  after  the 
end  of  each  delivery  period,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  the  amount,  if  any,  by  which  the 
value  of  the  milk  received  from  producers 
by  such  handler  during  such  delivery 
period  as  determined  pursuant  to  §  915.70 
is  greater  than  the  amount*  required  to 
be  paid  producers  by  such  handler  pur¬ 
suant  to  §  915.80  before  deductions  (a) 
for  marketing  services  pursuant  to 
§  915.87,  and  (b)  authorized  by  the 
producer. 

§  915.85  Payments  out  of  the  producer- 
settlement  fund. 

On  or  before  the  14th  day  after  the 
end  of  each  delivery  period  during  which 
the  milk  was  received,  the  market  ad¬ 
ministrator  shall  pay  to  each  handler, 
including  a  cooperative  association 
which  is  a  handler,  the  amount,  if  any, 
by  which  the  value  of  the  milk  received 
by  such  handler  from  producers  during 
such  delivery  period  as  determined  pur¬ 
suant  to  §  915.70  is  less  than  the  amount 
required  to  be  paid  producers  by  such 
handler  pursuant  to  §  915.80  before  de¬ 
ductions  (a)  for  marketing  services  pur¬ 
suant  to  §  915.87,  and  (b)  authorized  by 
the  producer:  Provided,  That  if  at  such 
time  the  balance  in  the  producer-settle¬ 
ment  fund  is  insufficient  to  make  all 
payments  pursuant  to  this  paragraph, 
the  market  administrator  shall  reduce 
uniformly  such  payment  and  shall  com¬ 
plete  such  payments  as  soon  as  the 
necessary  funds  are  available. 

§  915.86  Adjustment  of  accounts. 

(a)  Whenever  audit  by  the  market 
administrator  of  any  handler’s  reports, 
books,  records,  or  accounts  discloses  er¬ 
rors  resulting  in  moneys  due  the  market 
administrator  or  any  producer  or  co¬ 


operative  association  from  such  handler 
the  market  administrator  shall  promptly 
notify  such  handler  of  the  amount  due 
and  payment  therefor  shall  be  made 
within  5  days  if  such  amount  is  due  the 
market  administrator,  or  on  or  before 
the  next  date  for  making  payments  to 
producers  or  a  cooperative  association  if 
such  amount  is  due  them,  "^enever 
such  audit  discloses  errors  resulting 
moneys  due  such  handler  from  the 
market  administrator,  payment  shall  be 
made  within  5  days. 

(b)  Overdue  accounts:  Any  unpaid 
obligation  of  a  handler  or  of  the  market 
administrator  pursuant  to  §§915  80 
915.84,  915.85,  915.86(a),  915.87,  and 
915.88  shall  be  increased  one-half  of  one 
percent  on  the  first  day  of  the  month 
next  following  the  due  date  of  such  obli- 
gation  and  on  the  first  day  of  each 
month  thereafter  until  such  obligation 
is  paid. 

’§  915.87  Marketing  service. 

(a)  Deductions.  Except  as  set  forth 
in  paragraph  (b)  of  this  section,  each 
handler  in  making  payments  to  pro¬ 
ducers  other  than  himself  pursuant  to 
§  915.80(a)  shall  deduct  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe  with  respect 
to  all  milk  received  by  such  handler  from 
producerstiuring  the  delivery  period,  and 
shall  pay  such  deductions  to  the  market 
administrator  on  or  before  the  12th  day 
after  the  end  of  such  delivery  period. 
Such  moneys  shall  be  used  by  the  market 
administrator  to  verify  weights,  sample, 
and  tests  of  milk  received  from  and  to 
provide  market  information  to  such 
producers. 

(b)  Deductions  with  respect  to  mem¬ 
bers  of  a  cooperative  association.  In  the 
case  of  producers  for  whom  a  cooperative 
association  is  actually  performing,  as 
determined  by  the  Secretary,  the  serv¬ 
ices  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall,  in  lieu  of 
the  deductions  specified  in  paragraph 
(a)  of  this  section,  make  such  deductions 
from  the  payments  to  be  made  directly  to 
producers  pursuant  to  §  915.80(a),  as 
are  authorized  by  such  producers,  and, 
on  or  before  the  12th  day  after  the  end 
of -each  delivery  period,  pay  over  such 
deductions  to  the  association  of  which 
such  producers  are  members,  accom¬ 
panied  by  a  statement  showing  the 
amount  of  the  deductions  and  the  quan¬ 
tity  of  milk  for  which  it  was  computed 
for  each  such  producer. 

§  915.88  Expense  of  administration. 

(a)  Payments  by  handlers.  As  his 
pro  rata  share  of  the  expense  of  the  ad¬ 
ministration  hereof,  each  handler  shall 
pay  the  market  administrator,  on  or 
before  the  12th  day  after  the  end  of 
each  delivery  period,  5  cents  per  hun¬ 
dredweight,  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  all  milk  received  from  pro¬ 
ducers  during  such  delivery  period; 

(b)  Suits  by  the  market  administrator. 
The  market  administrator  may  main¬ 
tain  a  suit  in  his  own  name  against  any 
handler  for  the  collection  of  such  han¬ 
dler’s  pro  rata  share  of  expenses  set 
forth  in  this  section. 
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§915.89  Termination  of  obligation. 

The  provisions  of  this  section  shall 
ply  to  any  obligation  under  this  order 
for  the  payment  of  money: 

(a)  The  obligation  of  any  handler  to 
oay  money  required  to  be  paid  under 
the  terms  of  this  order  shall,  except  as 
nrovided  in  paragraphs  (b)  and  (c)  of 
^  section,  terminate  two  years  after 
the  last  day  of  the  calendar  month  dur¬ 
ing  which  the  market  administrator 
receives  the  handier’s  utilization  report 
on  the  milk  involved  in  such  obhgation, 
uiess  within  such  two-years  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and 
payable.  Service  of  such  notice  shall 
contain,  but  need  not  be  limited  to,  the 
following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
mUk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled; 


(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  pr^ucers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  market 
administrator,  the  account  for  which  it 
is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
order,  to  make  available  to  the  market 
administrator  or  his  representative  all 
books  and  records  requhed  by  this  order 
to  be  made  available,  the  market  admin¬ 
istrator  may,  within  the  two-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  xmtil 
the  first  day  of  the  calendar  month  fol¬ 
lowing  the  month  during  which  all  such 
books  and  records  pertaining  to  such  ob¬ 
ligations  are  made  available  to  the 
market  administrator  or  his  represent¬ 
atives. 

(c)  Notwithstaiiding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  imder  this  part  to 
pay  money  shall  not  be  terminated  with 
re«>ect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation  on  the  part  of 
the  handler  against  whom  the  obligation 
is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  two  years  after  the 
end  of  the  calendar  month  during  which 
the  milk  involved  in  the  claim  was  re¬ 
ceived,  if  an  underpayment  is  claimed, 
or  two  years  after  the  end  of  the  calen¬ 
dar  month  during  which  the  payment 
(including  deduction  or  set-off  by  the 
market  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler,  within  the 
applicable  period  of  time,  files,  pursuant 
to  section  8c(15)  (a)  of  the  Act,  a  Peti¬ 
tion  claiming  such  money. 
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Effective  Time,  Suspension  or 
Termination 

§  915.90  Effective  time. 

The  provisions  of  this  part  or  any 
amendment  hereto  shall  become  effective 
at  such  time  as  the  Secretary  may  declare 
and  shall  continue  in  force  until  sus¬ 
pended  or  terminated  pursuant  to 
§  915.91. 

§  915.91  Suspension  or  termination. 

The  Secretary  may  suspend  or  termi¬ 
nate  this  part  or  any  provision  of  this 
part  whenever  he  finds  this  part  or  any 
provision  of  this  part  obstructs  or  does 
not  tend  to  effectuate  the  declared  policy 
of  the  Act.  This  part  shall  terminate  in 
any  event  whenever  the  provisions  of  the 
Act  authorizing  it  cease  to  be  in  effect. 

§  915.92  Continuing  obligations. 

If,  upon  the  suspension  or  termination 
of  any  or  all  provisions  of  this  part,  there 
are  any  obligations  under  this  part  the 
final  accrual  or  ascertainment  of  which 
requires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator) ,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  915.93  Liquidation. 

Upon  the  suspension  or  termination 
of  the  provisions  of  this  part,  except  this 
section,  the  market  administrator,  or 
such  other  liquidating  agent  as  the  Sec¬ 
retary  may  designate',  shall,  if  so  directed 
by  the  Secretary,  liquidate  the  business 
of  the  market  administrator’s  office,  dis¬ 
pose  of  all  property  in  his  possession  or 
control,  including  accounts  receivable, 
and  execute  and  deliver  all  assignments 
or  other  instruments  necessary  or  appro¬ 
priate  to  effectuate  any  such  disposition. 
If  a  liquidating  agent  is  so  designated, 
all  assets,  books  and  records  of  the  mar¬ 
ket  administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If. 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidation  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

Miscellaneous  Provisions 
§  915.100  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any 
of  the  provisions  hereof. 

§  915.101  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its 
application  to  any  person  or  circum¬ 
stances,  is  held  invalid,  the  application 
of  such  provision  and  of  the  remaining 
provisions  of  this  part,  to  other  persons 
or  circumstances  shall  not  be  affected 
thereby. 

Proposed  by  the  Nebraska-Iowa  Non¬ 
stock  Cooperative  Milk  Association: 


Proposal  No.  2.  Include  Richardson 
Coimty,  Nebraska  in  the  proposed  Ne¬ 
braska-Iowa  marketing  area.  (The  pro¬ 
posed  Nebraska-Iowa  marketing  area 
includes,  in  part,  the  current  Omaha- 
Llncoln-Council  Bluffs  and  Platte  Val¬ 
ley,  Nebraska  marketing  areas.) 

CJopieS  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrators,  Kenneth  M. 
Pell,  P.O.  Box  383,  Grand  Island,  Ne¬ 
braska;  and  Wayne  McPherren,  P.O.  Box 
57,  West  Dodge  Station,  Omaha,  Nebras¬ 
ka,  or  from  the  Hearing  Clerk,  Room  112, 
Administration  Building,  United  States 
Department  of  Agriculture,  Washington 
25,  D.C.,  or  may  be  there  inspected. 

Issued  at  Washington,  D.C.,  this  17th 
day  of  February  1961. 

Roy  W.  Lennartson, 

Deputy  Administrator. 

(F.R.  Doc.  61-1597;  Filed,  Peb.  23,  1961; 

8:46  am.] 
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FRESH  BARTLEH  PBARS,  PLUMS,  AND 
ELBERTA  PEACHES  GROWN  IN 
CALIFORNIA 

Findings  and  Determinations  With 
Respect  to  the  Continuation  in 
Effect  of  the  Amended  Marketing 
Agreement  and  Order 

Pursuant  to  the  applicable  provisions 
of  Marketing  Agreement  No.  85,  as 
amended,  and  Order  No.  36,  as 
amended  (7  CFR  Part  936),  and  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  UB.C.  601-674) ,  notice  was 
given  in  the  Federal  Register  on  De¬ 
cember  6,  1960  (25  FR.  12465),  that  a 
referendum  would  be  conducted  among 
the  growers  who,  during  the  marketing 
season  beginning  on  March  1,  1960 
(which  period  was  determined  to  be  a 
representative  period  tdr  the  purpose  of 
such  referendum) ,  had  been  eilgaged,  in 
the  State  of  California,  in  the  prcxluc- 
tion  of  fruit  covered  by  said  amended 
marketing  agreement  and  order  (as  the 
term  “Fruit”  is  therein  defined)  for  ship¬ 
ment  in  fresh  form  to  determine  whether 
the  producers  of  a  particular  fruit  favor 
the  termination  of  the  amended  mar¬ 
keting  agreement  and  order  as  to  such 
fruit. 

Upon  the  basis  of  the  results  of  the 
aforesaid  referendum,  which  was  con¬ 
ducted  during  the  period  January  19  to 
31, 1961,  both  dates  inclusive,  it  is  hereby 
found  and  determined  that  the  termi¬ 
nation  of  the  said  markeUng  agreement 
and  order,  with  respect  to  any  of  the 
fruits  covered  thereby,  is  not  favored  by 
the  requisite  majority  of  such  growers. 

Dated:  February  20,  1961. 

Orville  L.  Freeman, 
Secretary. 

(F.R.  Doc.  61-1612;  FUed,  Feb.  28,  lOeii 
8:48  A.m.] 


PROPOSED  RULE  MAKING 


[  7  CFR  Part  937  1  of  sodium  o-phenylphenate  expressed  as 

o-phenylphenol  In  or  on  nectarines. 

NECTARINES  GROWN  IN  CALIFORNIA  The  analytical  method  proposed  in  the 

petition  for  determining  residues  of  o- 
phenylphenol  is  the  method  described  in 
the  Federal  Register  of  November  13. 
1959  (24  F.R.  9240),  with  minor  modifi¬ 
cations. 

Dated:  February  16,  1961. 

[  SEAL  ]  Robert  S.  Roe, 

Director,  Bureau  of 
Biological  and  Physical  Sciences. 

[F.R.  Doc.  61-1605;  Piled,  Peb.  23.  1961; 
8:47  am.] 


I  21  CFR  Part  121  1 
FOOD  ADDITIVES 
Filing  of  Petition 

Pursuant  to  the  provisions  of  the  Ped- 
eral  Food,  Drug,  and  Cosmetic  Act  (sep" 
409(b)  (5)  ,  72  Stat.  1786;  21  U.S.C.  Sii 
(b)  (5) ) ,  notice  is  given  that  a  peUtk® 
has  been  filed  by  the  National  Associa¬ 
tion  of  caiewing  Gum  Manufacturers' 
100  East  Forty-second  Street,  New  York 
17,  New  York,  proposing  the  issuance  of  a 
regulation  to  provide  for  the  safe  use  at 
the  following  ingredients  as  components 
of  chewing  gum  base: 


Findings  and  Determinations  With 
Respect  to  the  Continuation  in 
Effect  of  the  Marketing  Agreement 
and  Order 

Pursuant  to  the  applicable  provisions 
of  Marketing  Agreement  No.  124  and  Or¬ 
der  No.  37  (7  CFR  Part  937),  and  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  UJ5.C.  601-674) ,  notice  was 
given  in  the  Federal  Register  on  De- 
c^ber  9,  1960  (25  FJR.  12628),  that  a 
referendum  would  be  conducted  among 
the  growers  who,  during  the  current 
marketing  season  beginning  on  May  1, 

1960  (which  period  was  determined  to  be 
a  representative  period  for  the  purpose 
of  such  referendum) ,  had  been  engaged,  Gutta  hang  kang 
in  California,  in  the  production  of  nec¬ 
tarines  for  market  to  determine  whether 
a  maJcHity  of  such  growers  favor  the 
termination  of  the  marketing  agreement 
and  order. 

Upon  the  basis  of  the  results  of  the 
aforesaid  referendum,  which  was  con¬ 
ducted  during  the  period  January  19  to 
January  31, 1961,  both  dates  inclusive,  it 
is  hereby  found  and  determined  that  the 
termination  of  tiie  marketing  agreement 
and  order,  regulating  the  handling  of 
nectarines  grown  in  California,  is  not 
favored  by  the  requisite  majority  of  such 
growers. 

Dated;  February  20,  1961. 

Orville  L.  Freeman, 

Secretary. 

I  PR.  Doc.  61-1618;  PUed,  Peb.  23,  1961; 

8:48  a.m.] 


Natural  Gums — Coagulated  or  Concentrated  Latexes  or  Vegetable  Origin 

Family  sapotaceae  Genus  and  species 

Manilkara  zapotilla  Gllly  and  Mauilkara  chicle 
Gllly. 

Manilkara  zapotilla  Gllly. 

Manilkara  zapotUla  GUly  and  Manilkara  chicle 
Gllly. 

Palaqulum  lelocarpum  Boerl.  and  Palaquium  oblongl. 
folium  Burck. 

Massaranduba  balata  (and  the  sol-  Manilkara  huberl  (Ducke)  Chevalier, 
vent-free  resin  extract  Massaran¬ 
duba  balata) . 

Massaranduba  chocolate -  Manilkara  sollmoesensls  Gllly. 

Nlspero _  Manilkara  zapotilla  Gllly  and  Manilkara  p.hicle 

GUly. 

Mlcropholls  (also  known  as  Slderoxylon)  spp. 
Manilkara  wllllamsU  Standley  and  related  spp. 


Chicle 


Chlqulbul 


Crown  gum. 


Rosldlnha  (rosadlnha) 
Venezuelan  chicle _ 


Family  apocynaceae 


Dyera  costulata  Hook.  F.  and  Dyera  lowii  Hook.  F. 
Couma  macrocarpa  Barb.  Rodr. 

Couma  macrocarpa  Barb.  Rodr.  and  Couma  utUis 
(Mart.)  MueU  Arg. 

Couma  macrocarpa  Barb.  Rodr.  and  Couma  utllli. 
(Mart.)  Muell  Arg. 

Family  moraceae 

Leche  de  vaca _  Broslmum  utUe  (HRJSL.)  Plttler  and  Poulsenla  spp.; 

also  LacmeUea  standleirl  (Woodson),  Monachlno 
(Apocynaceae). 

Niger  gutta _ Ficus  platyphylla  Del. 

Tunu  (tuno) _  Castilla  fallax  Cook. 

Family  euphorhiaceae 

Chute _  Cnidoscolus  (also  known  as  Jatropha)  elasttcm 

Lundell  and  Cnidoscolus  teplquensls  (Cost,  and 
Gall.)  McVaugh. 

Natural  rubber  (smoked  sheet  and  Hevea  brasUlensls. 
latex  solids) . 


Jelutong - 

Leche  caspl  (sorva) 


PerUla 


Gum  arable. 

Hydrogenated  vegetable  oils. 

Isobutylene- Isoprene  (butyl  rubber). 

BLelp  (algae,  In-own),  from  Laminaria  spp. 

and  Nereocystls  spp. 

Lanolin. 

Lard  (may  be  hydrogenated) . 

Lecithin. 

Pectin. 

Petroleum  hydrocarbon  resin. 

Polyethylene. 

Polylsobutylene  (Isobutylene  resin) . 
Polyvinyl  acetate. 

Propylene  glycol. 

Sodliun  benzoate. 

Stearic  acid. 

Talc. 

Tallow  (may  be  hydrogenated) . 

Ter|>ene  resins. 

Theobroma  oil  (cocoa  butter) . 

Wax,  mlcrocrystaUlne,  and  paraffin. 

Dated:  February  16,  1961. 

[seal]  J.  K.  Kirk, 

Assistant  to  the  Commissioner 
of  Food  and  Drugs. 

I  F.R.  Doc.  61-1604;  Filed,  Feb.  23,  1961; 
8:47  a.m.] 


Other  Ingredients: 

Butylated  hydroxyanlsole. 

Butylated  hydroxytoluene. 

Propyl  gallate. 

Beeswax  (cera  alba) .  white,  bleached,  pure. 
Butadiene-styrene  rubber. 

Calcium  carbonate. 

CandelUla  wax  (from  Euphorbia  antlsyphl- 
lltlca) . 

Camauba  wax  (from  Copernicla  cerlfera). 
Cocoa  butter. 

Cocoa  powder,  defatted. 

Coumarone-lndene  resin. 

Estergiuns  (the  esters  of  rosin) : 

Type  I:  Glycerin  ester  of  rosin. 

T3rpe  n:  Glycerin  ester  of  polymerized 
rosin. 

T3^  HI :  Glycerin  ester  of  hydrogenated 
rosin. 

Type  rv :  Pentaerythrltol  ester  of  hydro¬ 
genated  rosin. 

Type  V:  Glycerin  and  pentaerythrltol 
ester  of  hydrogenated  rosin. 

Tjrpe  VI:  Hydrogenated  methyl  ester  of 
rosin. 

Fatty  acids,  mono-  and  dlglycerldes. 

Gelatin. 

Glycerol  monostearate. 


Food  and  Drug  Administration 
[21  CFR  Part  120  1 

TOLERANCES  AND  EXEMPTIONS 
FROM  TOLERANCES  FOR  PESTICIDE 
CHEMICALS  IN  OR  ON  RAW  AGRI¬ 
CULTURAL  COMMODITIES 
Filing  of  Petition  for  Establishment  of 
Tolerance  for  Residues  of  Sodium 
o-Phenylphenate 

Pursuant  to  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  408(d)(1),  68  Stat.  512;  21  U.S.C. 
346a(d)(l)),  the  following  notice  is 
issued: 

A  petition  has  been  filed  by  Dow 
Chemical  Company,  Midland,  Michigan, 
proposing  the  establishment  of  a  toler¬ 
ance  of  5  parts  per  million  for  residues 


friday»  February  24,  1961 

federal  aviation  agency 

[14  CFR  Part  507  1 

[Beg.  Docket  No.  663] 

RUPfRT  SAFETY  BELTS 

Airworthiness  Directives 

Pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (14  CPR  Part 
405),  notice  is  hereby  given  that  the 
Federal  Aviation  Agency  has  under  con¬ 
sideration  a  proposal  to  amend  Part  507 
of  the  Regulations  of  the  Administrator 
to  Include  an  airworthiness  directive  re- 
Quirlng  replacement  or  rework  of  Rupert 
Model  60,  N50,  65,  80,  and  S-2194  safety 
belts.  Service  difficulties  were  reported 
wherein  the  entu-e  length  of  the  webbing 
slipped  through  the  fully  locked  buckle 
under  loads  below  the  minimum  speci¬ 
fied  in  TSO-C22.  Testing  of  new  and 
used  Rupert  safety  belts  has  been  con¬ 
ducted  and  tjhe  results  show  that  the 
three  bar  slide  belt  length  adjustors 
deform  imder  load  thus  losing  their 
gripping  action  and  that  the  inch 
^dth  of  serrations  on  the  tongue  locking 
cam  of  the  buckle  do  not  provide  proper 
bolding  abilities.  With  these  defi¬ 
ciencies,  the  belt  will  not  hold  the  mini¬ 
mum  1,600  pound  load  required  by  TSO- 
C22  to  which  these  belts  were  certified  as 
complying.  The  three  bar  slide  length 
adjustors  have  been  redesigned  to  a 
greater  thickness  and  heat-treated  for 
additional  strength.  Also,  the  tongue 
locking  cam  of  the  buckles  has  been  re¬ 
designed  with  a  serration  width  of  at 
least  %  inch  measured  from  the  crest 
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of  the  outermost  serrations  in  order  to 
make  the  belts  airworthy. 

Interested  persons  may  participate  in 
the  making  of  the  proposed  rule  by  sub¬ 
mitting  such  written  data,  views  or  ar¬ 
guments  as  they  may  desire.  Conununi- 
cations  should  be  submitted  in  duplicate 
to  the  Docket  Section  of  the  Federal 
A/iation  Agency^  Room  B-316,  1711  New 
York  Avenue  NW.,  Washington  25,  D.C. 
All  communications  received  on  or  be¬ 
fore  March  27,  1961,  will  be  considered 
by  the  Administrator  before  taking 
action  on  the  proposed  rule.  The  pro¬ 
posals  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
All  comments  submitted  will  be  avail¬ 
able,  in  the  Docket  Section,  for  exami¬ 
nation  by  interested  persons  when  the 
prescribed  date  for  return  of  comments 
has  expired.  The  proposal  will  not  be 
given  finther  distribution  as  a  draft 
release. 

This  amendment  is  proposed,  under 
the  authority  of  Sections  313(a) ,  601  and 
603  of  the  Federal  Aviation  Act  of  1958 
(72  Stat.  752,  775,  776;  49  U.S.C.  1354(a), 
1421,  1423). 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  §  507.10(a)  of  Part 
507  (14  CFR  Part  507) ,  by  adding  the 
following  airworthiness  directive: 

RuPEBT  Safety  Belts.  Applies  to  all  aircraft 
equipped  with  Rupert  Model  50,  N50, 
65,  80,  and  S-2194  safety  belts. 

'Compliance  required  within  the  next  75 
hours  of  time  in  service  after  the  effective 
date  of  this  AD. 

Recurring  instances  have  been  reported 
wherein  Rupert  belt  assemblies  have  slipped 
under  low  tension  loads.  Accordingly,  it 
has  been  determined  by  test  the  Rupert 


( 
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safety  belt  asseipblies  manufactured  under 
Technical  Standard  Order  C22  standards 
are  deficient  and  m\ist  either  be  replaced 
with  belt  assemblies  that  conform  to  TSM>-’ 
C22  standards  or  be  reworked  by  accomplish¬ 
ing  the  following: 

(a)  Remove  all  of  the  three  bar  slide 
length  adjustors  and  replace  them  with  new 
Rupert  R-60  adjustors.  Replacement  ad¬ 
justors  will  have  thicknesses  greater  than 
.120. 

(b)  Measure  the  distance  between  the 
crests  of.  the  outermost  serrations  on  the 
tongue  of  the  buckle.  (See  Figure.)  If 
this  distance  meas\ures  inch  or  less  the 
buckle  shall  be  reworked  by  replacing  the 
tongue  with  one  in  which  this  distance  is 
at  least  %  inch.  (Rupert  Service  Bulletin 
No.  101  covers  this  same  subject.) 


Issued  in  Washington,  D.C.,  on  Febru¬ 
ary  15,  1961. 


Acting  Director,  Bureau  of 
Flight  Standards. 


[F.R.  Doc.  61-1544;  Hied,  Feb.  23,  1961; 
8:45  a.m.] 


Notices 


gress  (12  U.S.C.  1148a-2(a)),  as  amend-  This  plan  and  the  initial  date  of  dls 
ed,  it  has  been  determined  that  in  the  position  have  been  fixed,  and  the  ^ 
following  counties  in  the  State  of  Texas  sequent  quantities  offered  and  dates 
a  production  disaster  has  caused  a  disposition  shall  be  fixed,  with  due 
need  for  agricultural  credit  not  readily  gard  to  the  protection  of  producers, 
available  from  commercial  banks,  coop-  cessors,  and  consumers  against  avoidaul 
erative  lending  agencies,  or  other  re-  disruption  of  their  usual  markets  as^ 
sponsible  sources.  as  the  protection  of  the  United  Rtutg, 

^  against  avoidable  loss  on  disposal. 

Pecos.  Dated:  February  16, 1961. 

Bernard  L.BOUTIK, 

Upton.'  Acting  Administrator, 

Ward.  (FJl.  Doc.  61-1594;  Piled,  Feb.  23,  igsi- 

Winkler.  8:46  ajn.] 


amended,  is  further  amended  to  read  as  Brewster, 
follows: 

Culberson. 

Sec.  2(a)  Authority  of  Central  Office  EiPaso. 
Personnel.  The  Deputy  Commissioner  Hudspeth, 
may  exercise  any  ar^  all  authority  con-  Jeff  Davis, 
ferred  upon  the  Commissioner  of  Indian  Loving. 
Affairs  by  the  Secretary  of  the  Interior.  pursuai 
The  Assistant  Commissioners  and  those  above,  pr 
persons  designated  to  act  in  their  place  j^Qt  be*  m 
during  their  absence  may  exercise,  ^gg  after 
within  the  scope  of  their  functional  re-  cants  wh 
sponsibilities,  any  and  all  authority  con-  sjstance 
ferred  upon  the  Commissioner  of  Indian  establishc 
Affairs  by  the  Secretary  of  the  Interior. 

,  ^  ^  Done  a 

John  O.  Crow,  ^  of  F 

Acting  Commissioner. 

February  17, 1961. 

CPJR.  Doc.  61-1596;  Piled.  Peb.  23,  1961; 

8:46  a.m.]  ' 


>t  to  appli-  Office  of  the  Attorney  General 

Q  SUCxl 

lify  under  [Civil  Division  Directive  No.  2] 

lures.  CHIEF,  TORT  CLAIMS  SECTION,  CIVIl 

,  this  20th  DIVISION 

Redelegating  the  Authority  To  Reject 

23  1961-  Under  the  authority  vested  in  me  by 
’  section  23  (i)  of  Order  No.  175-59,  dated 
January  19,  1959, 1  hereby  redelegate  to 
the  Chief,  Tort  Claims  Section,  Civfl  K- 
IIIIIIIC  vision,  the  authority  to  reject  offers  tai 
IMINIo*  compromise  delegated  to  the  AssisteDt 
Attorney  General  in  charge  of  the  (M 
Division  by  section  23(c)  of  that  (Mder 
with  respect  to  any  offer  of  settlemait 
CRYSTALS  of  less  than  $25,000  in  amount  in  cases 
NATIONAL  within  the  jurisdiction  of  that  section. 

Dated:  February  14,  1961. 

on  William  H.  Orrick,  Jr., 

,  , ,  Assistant  Attorney  General. 

of  section 

tical  Mate-  Approved:  February  20,  1961. 

;.C.  98b(e),  Robert  F.  Kennedy, 

Attorney  General. 

,000  pounds 

ystals  now  61-1603;  Piled,  Peb.  23,  IMl; 

^  8:47  a.m.] 


Office  of  the  Secretary 
MISSISSIPPI 

Designation  of  Area  for  Production 
Emergency  Loans 

For  the  purpose  of  making  production 
emergency  loans  pursuant  to  section 
2(a)  of  Public  Law  38,  81st  Congress  (12 
UJS.C.  1148a^2(a)),  as  amended,  it  has 
been  determined  that  in  Sunflower 
Coimty,  Missisippi,  a  production  disaster 
has  caused  a  neM  for  agricultural  credit 
not  readily  available  from  commercial 
banks,  cooperative  lending  agencies,  or 
other  responsible  sources. 

Pursuant  to  the  authority  set  forth 
above,  production  emergency  loans  will 
not  be  made  in  the  above-named  county 
after  June  30, 1961,  except  to  applicants 
who  previously  received  such  assistance 
and  who  can  qualify  under  established 
policies  and  procedures. 

Done  at  Washington,  D.C.,  this  20th 
day  of  February  1961. 

Orville  L.  Freeman, 
Secretary. 

1P.R.  Doc.  61-1614;  Piled.  Feb.  23.  1961; 

8:48  a.m.] 


TEXAS 

Designation  of  Area  for  Production 
Emergency  -  Loans 

For  the  purpose  of  making  produc¬ 
tion  emergency  loans  pursuant  to 
section  2(a)  of  Public  Law  38,  81st  Con- 

1642 


February  24,  1961 


FEDERAL  REGISTER 


friday, 

0  moving  through  its  respective  port,  a  copy  in  person  to  the  OfiBce  of  the  11.  The  following  examples  are  in- 
Se  party  performing  the  service  will  Secretary,  Germantown,  Maryland,  or  tended  to  clarify  the  charges  for  special- 
^  tain  all  the  forwarding  fee;  the  ocean  the  AEC’s  Public  Document  Room,  1717  request  cylinders, 
height  brokerage  wm  be  dividedj^ually  H  Str^t  W^hir^n  D.C.  ^ 

interested  parties  may  inspect  this  A  co^  of  the  application  is  on  file  in  up.,  enriched  to  0.72  weight  percent  (rf  u-236 
agreement  and  obtain  copies  thereof  at  the  AEG  Public  Document  Room  located  and  packaged  in  6-inch  cylinders, 
the  Office  of  Regulations,  Federal  Mari-  at  1717  H  Street  NW.,  Washington,  D.C.  Minimum-cost  combination:  Two  MD 

time  Bowd,  Washin^n,  D.C.,  Dated  at  Germantown,  Md.,  this  16th  coat -moo 

«ihmit  within  20  days  after  publication  loai  absorbed  co6t=$300. 

SVs’  notice  in  the  Federal  Register,  February  1961.  Cost  of  withdrawing  and  packaging  in 

Litten  statements  with  reference  to  it.  For  the  Atomic  Energy  Commission,  eleven  6-inch  cylinders _$i, 48^ 
Simerposition  as  to  approval,  dl..  B.  L.  K.«r.  mifa? 

approval^,  or  moamcation,  together  witn  Deputy  Director,  Division  of  Example  2— The  order  specifies  2.000  lbs. 

request  for  hearing  should  such  hearing  Licensing  and  Regulation.  enriched  to  1.25  weight  percent  u-236 

be  desired.  and  packaged  in  MD  cylinders. 

a  A  -ctabtniorv  90  1 QR1  Piled,  Peb.  23,  1961;  Maximum  quantity  for  2.5-ton  cyllnder= 

Dated:  February  20,  1961.  8:45  am.]  i,8oo  ibs. 

By  order  of  the  Federal  Maritime  -  Minimum-cost  combination:  One  2.5-ton 

Board.  URANIUM  HEXAFLUORIDE  ^ 

Thomas  List  absorbed  cost =$525. 

Secretary  Withdrawal  Charges  Number  of  md  cylinders =Plve. 

oecretary.  9  withdrawing  and  packaging  in  five 

(PA.  Doc.  61-1622;  Piled,  Peb.  23,  1961;  1.  This  notice  amends  the  Commis-  md  cylinders =$750. 

8:50  a.m.]  sion's  notice  published  on  April  2,  1960,  aec  special-packaging  charge =$750  minus 

“Uranium  Hexafluoride:  Base  Charges,  $525=$225. 

Special  Charges,  Specifications  and  4.  The  remainder  of  25  FJl.  2817  re- 
ITAIIIO  rurnnv  pnillliocinil  Packaging”  <25  FJ1.2817).  This  amend- 


[Docket  No.  50-179] 

ALLIS-CHALMERS  MANUFACTURING 
CO. 

Filing  of  Application  for  Utilization 
Facility  Export  License 

Please  take  notice  that  Allis-Chalmers 
Mamdacturing  Company,  P.O.  Box  512, 

Milwaukee,  Wisconsin,  has  submitted  an 
V)plication  dated  January  6.  1961,  for  a 
license  authorizing  the  export  of  a  20,000 
kilowatt  (thermal)  tank  type,  light 
water-cooled  and  -moderated  nuclear 
reactor  to  the  South  African  Atomic 
Energy  Board  at  Pelindaba,  South  Af¬ 
rica,  which  is  seventeen  miles  west  of 
the  City  of  Pretoria. 

Pursuant  to  section  104  of  the  Atomic 
Energy  Act  of  1954  and  Title  10,  CFR, 

Chapter  1,  Part  50,  “Licensing  of  Pro¬ 
duction  and  Utilization  Facilities”,  and 
upon  finding  that  (a)  the  reactor  pro¬ 
posed  to  be  exported  is  a  utilization  fa¬ 
cility  as  defined  in  said  Act  and  regu¬ 
lations,  and  (b)  the  issuance  of  a  license  Above  20,000 ». 
for  the  export  thereof  is  within  the  scope 
of  and  is  consistent  with  the  terms  of  an 
Agreement  for  Cooperation  with  the 
Government  of  the  Union  of  South 
Africa,  the  Commission  may  issue  a  fa¬ 
cility  export  license  authorizing  the  ex¬ 
port  of  the  reactor  to  the  Union  of  South 
Africa. 

In  its  review  of  applications  solely  to 
authorize  the  export  of  production  or 
utilization  facilities,  the  Commission 
does  not  evaluate  the  health  and  safety 
characteristics  of  the  subject  reactor. 

In  accordance  with  the  procedures  set 
forth  in  the  Commission's  rules  of  prac¬ 
tice  (10  CFR  Part  2)  a  petition  for  leave 
to  intervene  in  these  proceedir^s  must 
be  served  upon  the  parties  and  filed  with 
the  Atomic  Energy  Commission  by  the 
applicant  or  an  intervener  within  30 
days  after  the  filing  of  this  notice  with 
the  Office  of  the  Federal  Register.  Peti¬ 
tions  for  leave  to  intervene  shall  be  filed 
by  mailing  a  copy  to  the  Office  of  the 
Secretary,  Atomic  Energy  Commission, 

Washington  25,  D.C.,  or  by  delivery  of 


Numbw  of  cylinders 


Amount  of  shipment  Ob.  UFe) 


Cost 

(dollars) 


6-lndi 


10-ton 


8-incb 


11  or  less  (see  “Sample  cylinders’ 
below) . 

Above  11  to  65 . 

Above  55  to  250* . 

Above  65  to  430 . 


Above  430  to  485 . 

Above  485  to  860 . 

Above  860  to  5,000 _ 

Above  6,000  to  6,065... 

Above  5,055  to  5,430 _ 

Above  6,430  to  6,486... 

Above  6,486  to  6,860... 
Above  5,860  to  10,000.. 
Above  10,000  to  20,000. 


Sample  cylinders: 

Less  than  15  grams . . 

Above  15  grams  to  3.3  lb. 

Above  3.3  to  6.0  lb . . 

Above  5.0  to  11.0  lb . . 


1  Hoke  tube _ 

1  2-inch . . 

1  Harshaw  bomb. 
1  4-lncb . . 


1  When  AEO  loading  practice  does  not  limit  the  quantity  In  each  cylinder  (see  Table  0). 

>  8-incb  cylinders  are  used  only  for  enrichments  of  0.0375  to  0.125  weight  fraction  17-236  inclusive. 

*  Packa^g  costs  for  quantities  in  excess  of  20,000  lbs.  UF|  may  be  determined  by  addition  of  appropriate  values 
from  the  above  tabulation.  For  example,  the  minimum  cost  for  packaging  45,000  lbs.  UF|  is  plus  $860  plus 
$375 -$2,075. 

[F.R.  Doc.  61-1585;  Filed,  Feb.  23,  1961;  8:45  a.m.] 


By  application  filed  October  31,  1956, 
Allegheny  Airlines,  Inc.  (AUegdieny)  re¬ 
quests  amendment  of  its  certificate  of 
public  convenience  and  necessity  so  as  to 
extend  for  an  indefinite  period  its  au¬ 
thority  to  serve  the  intermediate  point 
Trenton,  New  Jersey  (Trenton)  and  the 
coterminal  points  New  York,  N.Y.- 
Newark,  N.J.  (New  York)  on  segment  3 
of  its  route  97. 

Segment  3  was  extended  from  Phila¬ 
delphia/Camden  to  New  York  via  Tren¬ 
ton  in  the  Service  to  Trenton  Case,  20 


[Order  No.  E-16386;  Docket  8305] 

ALLEGHENY  AIRLINES,  INC. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show 
Cause 

February  20,  1961. 

*  Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.,  on  the 
17th  day  of  February  1961. 


1644 


NOTICES 


290  (1955).  The  certificate  issued 
to  Allegheny,  inter  alia,  permitted  skip- 
stop  operations  after  two  daily  round 
trips  at  Trenton,  and  provided  for  termi¬ 
nation  of  the  authority  on  December  31. 
1956.  Subsequently,  on  December  12, 
1955,  Allegheny  was  issued  a  certificate 
of  public  convenience  and  necessity  of 
unlimited  duration  for  route  97  (Order 
E-9835)  pursuant  to  section  401(e)(3) 
of  the  Civil  Aeronautics  Act  of  1938.^ 
However,  inasmuch  as  Allegheny’s  serv¬ 
ice  at  Trenton  did  not  satisfy  the  stat¬ 
utory  requirements  for  permanent 
certification,  the  term  of  the  Trenton 
authorizatum  smd  the  previous  pertinent 
skip-stop  provision  were  continued  un¬ 
changed.  As  indicated  above,  Allegheny 
timely  fQed  an  aiH>lication  for  renewal 
of  its  authority  to  serve  Trenton  and 
New  York  on  segment  3,  and  has  con¬ 
tinued  its  operations  with  respect  to 
these  points  under  section  9(b)  of  the 
Administrative  Procedure  Act. 

By  Order  E-14740,  December  15,  1959, 
in  the  Northeastern  States  Area  Investi¬ 
gation,  the  Board,  among  other  things, 
continued  Allegheny’s  segment  3  author¬ 
ity  but  amended  the  certificate  so  as  to 
permit  skip-stop  operations  after  only 
one  dsiily  round  trip  to  Trenton  on  seg¬ 
ment  3.  and  one  on  a  new  segment  8 
between  Washhigton/Baltimore  and  Bos¬ 
ton.*  Modification  of  the  skip-stop  au¬ 
thorization  on  segment  3  was  baskl  on 
findings  that  the  traffic  volume  at  Tren¬ 
ton  was  not  sufficient  to  warrant  contin¬ 
uation  of  the  two-round-trip  provision 
as  to  segment  3  service  in  addition  to  the 
new  service  on  the  Washington-Boston 
segment. 

Upon  consideration  of  the  foregoing 
and  data  available  to  the  Board  fr(Hn 
r^ularly  filed  carrier  reports,  refiected 
in  part  in  the  Appendices*  attached 
hereto  which  are  hereby  incorporated 
into  the  record  in  this  case,  the  Board 
tentatively  finds  and  concludes  that  the 
public  convenience  and  necessity  do  not 
require  that  Allegheny’s  authority  to 
serve  Trenton  and  New  York  on  segment 
3  be  made  permanent,  but  rather  that 
the  authori^tion  should  be  permitted  to 
expire. 

With  respect  to  Trenton  and  New  York 
on  segment  3  we  find  that  the  traffic 
response  has  been  disappointing;  that 
Trenton  never  originated  as  many  as  5 
daily  passengers  prior  to  inauguration 
of  service  on  segment  8;  and  that  the 
traffic  response  at  Trenton  since  initia¬ 
tion  of  segment  8  service  has  been  much 
greater,  as  evidenced  by  a  sharp  increase 


1  Section  401(e)  (3)  authorized  the  Board  to 
Issue  certificates  of  public  convenience  and 
necessity  of  unlimited  duration  to  applicants 
who  bad  continuously  jxovlded  local  or 
feeder  service  under  temporary  authority 
from  January  1.  1953  to  the  date  of  applica¬ 
tion  If  filed  within  120  days  after  enactment 
of  the  provision,  and  limited  such  certifica¬ 
tion  to  points  between  which  the  applicant 
operated  oontlnuoxisly  from  the  date  of  en¬ 
actment  of  the  provision  until  the  date  of 
its  application. 

*  Segment  8  authorizes.  In  part,  service  be¬ 
tween  Washington/Baltimore,  Wilmington, 
Philadelphia/ Camden.  Trenton,  and  New 
York. 

'Ai^ndlcee  A  through  I  filed  as  part  of 
miglnal  document. 


in  passenger  traffic  following  a  relatively 
minor  increase  in  frequency.  Also,  the 
attached  origination  and  destination 
data  indicate  that  the  greater  percentage 
of  Trenton  passengers  travel  to  points 
served  both  on  segment  3  and  segment  8, 
and  that  New  York  has  been  a  terminal 
or  originating  point  for  only  a  minor  por¬ 
tion,  the  greater  proportion  utilizing  New 
York  to  make  connections  to  points 
served  by  other  carriers.  Additionally, 
Allegheny  will  continue  to  have  au¬ 
thority  to  provide  service  between  New 
York  and  Trenton  under  its  segment  8 
authorization.* 

Moreover,  we  find  that  the  majority 
of  segment  3  flights  do  not  serve  Tren¬ 
ton,  but  rather  operate  nonstop  between 
New  York  and  Wilmington,  Del.,  or 
Philadelphia,  Harrisburg  or  Lancaster, 
Pa.;  that  the  elimination  of  New  York 
on  segment  3  would  require  scheduling 
segment  3  nonstop  fiights  between  Har¬ 
risburg  or  Lancaster  and  New  York  to  a 
junction  point  between  segments  3  and 
8  (Wilmington  or  Philadelphia)  to  ac¬ 
commodate  segment  3  traffic  to  or  from 
New  York,  which,  under  Allegheny’s 
'pattern  of  service  as  of  December  1. 
1960,  would  require  only  minor  resched¬ 
uling  of  two  fiights  via  one  of  the  junc¬ 
tion  points.  We  also  find  that  the  aver¬ 
age  passenger  loads  on  nonstop  fiights 
serving  New  York  on  segment  3  have 
been  low. 

We  estimate  that  the  subsidy  cost  of 
segment  3  service  to  New  York  via  Tren¬ 
ton  has  been  in  excess  of  $142,000,  and 
that  the  nonstop  services  to  New  York 
dependent  on  the  continuation  of  seg¬ 
ment  3  authority  have  occasioned  an  ex¬ 
pense  to  the  CJovernment  of  more  than 
$93,000. 

Consequently,  it  appears  that  the  sub¬ 
ject  segment  3  authority  is  not  required 
or  warranted.  Though  we  cannot  now 
estimate  accurately  the  effect  which  the 
deletion  of  New  York  and  Trenton  from 
segment  3  will  have  on  subsidy,  we  antic¬ 
ipate  that  there  will  be  a  saving,  the 
extent  of  which  will  depend  in  part  on 
the  carrier’s  future  operation  of  segment 
3  and  segment  8  fiights.  In  addition, 
deletion  appears  to  be  warranted  in  the 
light  of  the  relatively  meager  traffic  re¬ 
sults,  and  minor  inconvenience  to  the 
public  which  would  result,  and  inasmuch 
as  the  carrier  will  continue  to  have  au¬ 
thority  with  respect  to  service  between 
New  York  and  Trenton  and  points  on 
segment  3. 

In  view  of  the  foregoing  and  pursuant 
to  section  401(g)  of  the  Federal  Aviation 
Act,  as  amended,  the  Board  tentatively 
finds  that  the  public  convenience  and 
necessity  do  not  require  that  Allegheny’s 
certificate  of  public  convenience  and 
necessity  be  amended  so  as  to  make  per¬ 
manent  its  authority  to  serve  Trenton 
and  New  York  on  segment  3  of  route  97, 
and  that  Allegheny’s  application  should 
be  denied. 

New  York  Airways,  Inc.,  has  filed  a 
petition  for  leave  to  intervene,  alleging 
that  it  has  a  substantial  property  and 


« Allegheny’s  December  1,  1960,  schedules 
provide  one  dally  round  trip  between  Tren¬ 
ton  and  New  York  pursuant  to  segment  8- 
authority. 


financial  interest  in  this  proceeding  jj, 
asmuch  as  it  holds  authority  to 
passengers,  property  and  mail  betwett 
New  York  and  Trenton;  that  it  hla^ 
means  of  protecting  its  interests  ott^ 
than  by  intervening;  and  that  its  Inter 
ests  are  not  adequately  represaited  by 
other  parties.  We  find  that  New  Yort 
Airways  has  an  interest  in  t^  proceed¬ 
ing  and  that  it  should  be  granted  leave 
to  intervene. 

Accordingly,  it  is  ordered: 

1.  That  Allegheny  Airlines,  and  all 
interested  persons  are  directed  to  show 
cause  why  the  Board  should  not  issue 
an  order  making  final  the  findings  and 
conclusions  stated  herein; 

2.  That  Allegheny*  Airlines  and  any 
interested  person  having  objection  to  the 
issuance  of  an  order  making  fina) 
findings  and  conclusions  stated  herein 
shall,  within  30  days  from  the  Mrviee 
date,  file  written  notice  of  objection  with 
the  Board; 

3.  That  Allegheny  Airlines  and  each 
interested  person  shall  attach  to  its  ob¬ 
jections,  if  any,  such  full  and  complete 
exhibits  and  other  supporting  materials 
as  it  intends  to  jely  upon  In  the  pres¬ 
entation  of  its  case  (no  further  og. 
portunity  for  submitting  direct  exhibits 
will  be  permitted) ; 

4.  That  on  the  expiration  of  the  30-day 
period  allowed  for  the  filing  of  objections, 
this  proceeding  shall  be  set  for  hearing 
before  an  Examiner  of  the  Board,  and 
shall  be  limited  to  consideration  of  issues 
raised  by  the  objections  filed,  except  that 
in  the  event  there  are  no  objections  aQ 
further  procedural  steps  will  be  deemed 
to  have  been  waived,  and  the  case  win 
be  submitted  to  the  Board  for  fluai 
action; 

5.  TTiat  New  York  Airways  be  and  it 
hereby  is  granted  leave  to  intervene  in 
this  proceeding;  and 

6.  That  copies  of  this  order  shall  be 
served  on  Allegheny  Airlines,  New  York 
Airways  and  the  cities  of  New  York,  New 
York;  Newark,  Trenton,  and  Camden, 
New  Jersey;  Wilmington,  Delaware; 
Philadelphia,  Lancaster,  Harrisburg,  Al¬ 
toona,  Johnstown,  and  Pittsburgh,  Penn¬ 
sylvania,  who  are  hereby  made  parties 
to  this  proceeding. 

By  the  Civil  Aeronautics  Board. 

[seal]  Robert  C.  Lester, 

Secretary. 

|F.R.  Doc.  61-1616;  FUed,  Feb.  23,  1961; 

8:49  a.m.] 


(Order  No.  E-16390;  Docket  7829] 

CAPITOL  AIRWAYS,  INC. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show 
Cause 

February  20, 1961. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  17th  day  of  February  1961 : 

By  application  filed  November  21, 1955, 
in  Docket  7520,  Capitol  Airways,  Inc. 
(Capitol),  sought  a  certificate  of  pubUe 
convenience  and  necessity  authorlzlnf 
service  between  the  terminals  Miami, 
Fla.,  Chicago,  HI.,  and  Detroit,  Mich.. 
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friday*  February  24t  1961 

{«  a  number  of  intermediate  points,  In- 
duding  Binningham,  Ala.,  and  Nashville, 
'ftnB. 

CMtsolidation  of  this  application  was 
ygjjt  in  the  Great  Lakes-Southeast 
Srvice  Case,  Docket  2396  et  al.  By  Or- 
E-10094,  the  Board  severed  that  por- 
of  the  application  involving  service 
to  Birmingham  and  Nashville,  assigned 
to  it  Docket  7829,  and  consolidated  the 
remainder  of  Docket  7520  for  hearing 
in  the  Great  Lakes-Southeast  Case, 
supra-  In  its  decision  ‘  in  that  proceed¬ 
ing,  Capitol’s  application  in  Docket  7520 
vas  denied. 

Of  Capitol’s  original  application, 
therefore,  there  remains  to  be  disposed 
d  only  that  portion  assigned  to  Docket 
7829,  relating  to  the  isolated  segment 
between  Birmingham  and  Nashville. 

The  Board  desires  to  bring  its  docket 
to  a  reasonably  current  basis  and  thus 
insure  that  important  formal  proceed¬ 
ings  may  be  passed  upon  promptly.  It 
is  our  desire  to  dear  the  docket  of  pend¬ 
ing  applications  which  appear  to  be 
moot,  duplicative  of  other  pending  ap¬ 
plications,  or  which  fail  for  lack  of  pros¬ 
ecution  in  proceedings  in  which  oppor¬ 
tunity  for  hearing  on  issues  raised  by 
the  applications  was  afforded. 

The  major  portion  of  the  original 
Capitol  application  in  Docket  7520  has 
been  denied,  leaving  undisposed  of  only 
the  question  of  service  between  two  of 
the  many  cities  sought  originally  by 
Capitol.  Service  is  now  provided  be¬ 
tween  Birmingham  and  Nashville  by 
Eastern  Air  Lines,  Inc.  It  is  doubtful 
that  a  competitive  and  economic  opera¬ 
tion  could  be  conducted  by  any  carrier 
over  this  comparatively  short  segment 
alone.  In  view  of  these  circumstances 
it  is  questionable  that  Capitol  would  de¬ 
sire  to  prosecute  the  portion  of  its  orig¬ 
inal  application  remaining  in  Docket 
7829. 

Under  these  circumstances  the  Board 
tentatively  finds  and  concludes  that  the 
application  of  Capitol  in  Docket  7829  is, 
in  effect,  moot,  and  should  be  dismissed. 
Accordingly,  it  is  ordered: 

1.  That  all  interested  persons  show 
cause  why  the  Board  should  not  issue 
an  order  making  final  the  findings  and 
conclusions  stated  herein,  dismissing  the 
application  of  Capitol  Airways,  Inc.,  in 
Docket  7829 ; 

2.  That  any  interested  persons  having 
objection  to  the  issuance  of  an  order 
making  final  the  findings  and  conclu¬ 
sions  set  forth  herein,  shall  within  15 
days  from  the  date  of  service  hereof,  file 
written  notice  of  objection  with  the 
Board; 

3.  That  if  no  objections  are  filed,  fur¬ 
ther  procedural  steps  shall  be  deemed 
waived  and  the  matter  submitted  to  the 
Board  for  issuance  of  a  final  order; 

4.  That  if  objections  are  filed,  further 
considerations  will  be  accorded  any  mat¬ 
ters  or  issues  raised  by  the  objections, 
before  further  action  by  the  Board  is 
taken;  and 

5.  That  copies  of  this  order  shall  be 
served  on  Capitol  Ainvays,  Inc.,  Eastern 
Air  Lines,  Inc.,  and  the  cities  of  Bir¬ 
mingham,  Ala.  and  Nashville,  Tenn.,  who 


‘Order  E-13024. 


are  hereby  made  parties  to  this 
proceeding. 

By  the  Civil  Aeronautics  Board. 

[seal]  Robert  C.  Lester. 

Secretary. 

[F.R.  Doc.  61-1617;  Piled,  Peb.  23,  1961; 
8:49  a.m.] 


(Order  No.  E-16388;  Docket  5242] 

DELTA  AIR  LINES,  INC. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show 
Cause 

February  20,  1961. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  17th  day  of  February  1961 : 

By  application  filed  January  4,  1952, 
Delta  Air  Lines,  Inc.  (Delta)  applied  for 
amendment  of  its  certificate  of  public 
convenience  and  necessity  by  the  grant 
of  authority  to  serve  Macon,  Ga.,  as  an 
intermediate  point  on  route  54  on  a  per¬ 
manent  basis,  or  for  a  further  temporary 
period  of  time. 

Macon  is  now  a  certificated  interme¬ 
diate  point  on  Delta’s  route  24.  and  by 
Order  E-4478,  dated  August  1,  1950, 
Delta  was  temporarily  authorized  to 
serve  Macon  as  an  Intermediate  point 
on  route  54  until  February  1,  1952 
In  its  opinion  accompanying  Order 
E-4478,  the  Board  indicated  that  it  was 
granting  Delta  authority  to  serve  Macon 
“merely  to  eliminate  paper  work  per¬ 
taining  to  the  carriage  of  mail  and  to 
simplify  accounting  procedures.”  At  the 
time  this  order  was  entered  the  Post 
Office  Department  regulations  required 
that  accounting  for  the  carriage  of  air¬ 
mail  be  on  the  basis  of  air  carrier  routes, 
so  that  on  flights  operated  by  a  carrier 
over  two  or  more  routes,  a  separate 
count  of  the  mail  at  each  junction  point 
was  demanded.  On  each  flight  between 
Chicago  and  Miami,  via  Macon,  for 
example.  Delta  was  required  to  make 
separate  accounts  and  reports  on  the 
mail  carried  beyond  Atlanta  to  Savan¬ 
nah  and  beyond  Savannah  to  kiiami. 
However,  since  the  Post  Office  Depart¬ 
ment  now  pays  the  air  carriers  on  a  sys¬ 
tem  rather  than  on  a  route  basis,  the 
basis  for  Delta’s  authorization  to  serve 
Macon  on  route  54  has  disappeared.  All 
services  that  Delta  has  been  providing 
at  Macon  can  be  provided  under  its  per¬ 
manent  authorization  on  route  24.*  The 
traffic  developed  at  Macon  in  that  city’s 
top  ten  markets  *  gives  no  indication  that 
an  enlargement  of  Delta’s  permanent 
authorization  is  required  by  the  public 
convenience  and  necessity.  Macon  is 


‘By  the  operation  of  section  9(b)  of  the 
Administrative  Procedure  Act,  the  filing  of 
this  application  served  to  continue  Delta's 
temporary  authority  to  serve  Macon  on 
route  54. 

‘  As  shown  in  Appendix  A  all  Delta  flights 
serving  Macon  serve  Atlanta  and  Savannah, 
the  junction  points  between  routes  24  and 
54  so  that  such  flights  may  be  routed  via 
such  junction  points  to  all  points  Delta  is 
authorized  to  serve.  Appendix  A  flled  as 
part  of  original  document. 

‘  Appendix  B,  flled  as  part  of  original  docu¬ 
ment. 


also  served  by  Eastern  Air  lines,  Inc. 
(Eastern)  on  route  10,  providing  com¬ 
petitive  service  to  many  points,  plus  serv¬ 
ice  to  others  which  Delta  may  not  serve, 
via  the  junction  point  Atlanta. 

Upon  consideration  of  the  foregoing 
we  tentatively  find  and  conclude  that 
the  public  convenience  and  nece^ty  no 
longer  require  Delta’s  authorization  over 
route  54  at  Macon,  Oa.,  and  that  its 
application  in  Docket  5242  for  perma¬ 
nent  certification,  or  authorization  for 
a  fiu'ther  tenu>orary  period  on  route  54. 
should  be  denied. 

Accordingly,  it  is  ordered: 

1.  That  all  interested  persons  show 
cause  why  the  Board  sh<HUd  not  issue  an 
order  making  final  the  findings  and  con¬ 
clusions  stated  herein;  denying  Delta’s 
application  in  Docket  5242,  and  thus  per¬ 
mitting  Delta’s  temporary  authorizati(Mi 
to  serve  Macon  on  route  54  to  exi^e  by 
its  terms; 

2.  That  any  interested  persons  having 
objection  to  the  issuance  of  an  order 
making  final  the  findings  and  conclu¬ 
sions  set  forth  herein,  shall  within  15 
days  from  the  date  of  s^ice  hereof, 
file  written  notice  of  objection  with  the 
Board: 

3.  That  if  no  objections  are  filed,  fur¬ 
ther  procedural  steps  shall  be  deemed 
waived  and  the  matter  sulHnitted  to  ttie 
Board  for  issuance  of  a  final  mrder; 

4.  That  if  objections  are  flled,  this 
proceeding  shall  be  set  for  hearing  be¬ 
fore  an  Examiner  of  this  Board  limited 
to  consideration  of  the  Issues  raised  by 
the  objections  filed;  and" 

5.  That  copies  of  this  order  shaU  be 
served  on  Delta  Air  Lines,  Inc.,  Eastmi 
Air  Lines,  Inc.,  and  the  cities  of  Macon, 
Atlanta  and  Savannah,  Georgia,  who  are 
hereby  made  parties  to  this  proceeding. 

By  the  Civil  Aeronautics  Board. 

[seal]  Robert  C.  Lester, 

Secretary. 

(F.R.  Doc.  61-1618;  PUed,  Peb.  23,  1961; 
8:49  a.m.] 


[Order  No.  E-16387;  Docket  9213] 

LAKE  CENTRAL  AIRLINES,  INC. 

Statement  of  Tentative  Findings  and 

Conclusions  and  Order  To  Show 

Cause 

February  20, 1961. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C., 
on  the  17th  day  of  February,  1961. 

By  application  filed  January  10,  1958, 
Lake  Central  Airlines,  Inc.  (Lake  Cen¬ 
tral),  requested  amendment  of  its  cer¬ 
tificate  for  route  88  to  authorize  service 
between  the  intermediate  point  Erie, 
Pennsylvania,  and  the  terminal  point 
Detroit,  Michigan,  or  in  the  alternative 
to  Have  Erie  designated  as  a  terminal 
on  this  segment. 

'The  Board  desires  to  bring  its  docket 
to  a  reasonably  current  basis  and  thus 
insure  that  important  formal  proceed¬ 
ings  may  be  passed  upon  promptly.  It 
is  our  desire  to  clear  the  docket  of  pend¬ 
ing  applications  which  appear  to  be 
moot,  duplicative  of  other  pending  ap¬ 
plications,  or  which  fail  for  lack  of  pros¬ 
ecution  in  proceedings  in  which  oj^Jor- 
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tunlty  for  hearing  on  issues  raised  by 
the  ^plications  was  afforded. 

Lake  Central  has  already  had  a  hear¬ 
ing  on  its  application  to  provide  service 
between  Erie  and  Detroit.  In  the  Erie- 
Detroit  Case.  Docket  7138,  Lake  Central’s 
application  to  provide  this  service  was 
denied  in  the  opinion  and  order  entered 
in  that  proceeding  on  September  20, 
1956,  Order  E-10625.  Lake  Central’s  sec¬ 
ond  application  to  provide  this  service 
in  Docket  9213  was  denied  consolidation 
into  the  Erie-Detroit  Investigation  insti¬ 
tuted  by  the  Board  in  Docket  9181,  Order 
E-12246,  March  12,  1958.  In  the  Great 
Lakes  Local  Service  Investigation,  Docket 
4251  et  al.  service  at  Erie  and  Detroit 
was  again  in  issue  and  Lake  Central  was 
authorized  to  serve  Erie,  Pennsylvania 
as  a  terminal  point  on  its  segment  12, 
and  it  present^  is  authorized  to  serve 
Detroit  on  segments  8  and  10.  Lake 
Central’s  application  to  serve  between 
Erie  and  Detroit  has  been  given  full  con¬ 
sideration  by  the  Board.  'There  are 
presently  two  local  service  carriers. 
Mohawk  and  Allegheny,  and  a  trunk 
carrier,  American  Airlines,  authorized  to 
operate  between  these  points.  The  pos¬ 
sibility  of  establishing  a  need  for  a 
fourth  air  carrier  and  a  third  local  serv¬ 
ice  carrier  over  this  segment  within  the 
reasonably  near  future  appears  remote. 
Furthermore,  Lake  Central  can  provide  a 
connecting  service  between  Erie  and 
Detroit  via  the  junction  point,  Pitts¬ 
burgh,  Pennsylvania. 

Under  all  of  these  circumstances  the 
Board  tentatively  finds  and  concludes 
that  the  application  of  Lake  Central  in 
Docket  9213  is,  in  effect,  moot,  and  should 
be  dismissed. 

Accordingly,  it  is  ordered: 

1.  That  all  interested  persons  show 
cause  why  the  Board  should  not  issue 
an  order  making  final  the  findings  and 
conclusions  stated  herein,  dismissing  the 
application  of  Lake  Central  Airlines,  Inc. 
in  Docket  9213; 

2.  That  any  interested  persons  having 
objection  to  the  issuance  of  an  order 
making  final  the  findings  and  conclusions 
set  forth  herein,  shall  within  15  days 
from  the  date  of  service  hereof,  file  writ¬ 
ten  notice  of  objection  with  the  Board; 

3.  That  if  no  objdbtions  are  filed, 
further  procedural  steps  shall  be  deemed 
waived  and  the  matter  submitted  to  the 
Board  for  issuance  of  a  final  order; 

4.  That  if  objections  are  filed,  further 
consideration  will  be  accorded  any  mat¬ 
ters  or  issues  raised  by  the  objections, 
before  further  action  by  the  Board  is 
taken;  and 

5.  That  copies  of  this  order  shall  be 
served  on  Lake  Central  Airlines,  Inc., 
American  Airlines,  Inc.,  Allegheny  Air¬ 
lines,  Inc.,  and  Mohawk  Airlines,  Inc., 
and  on  the  cities  of  Erie,  Pennsylvania, 
and  Detroit,  Michigan,  who  are  made 
parties  to  this  proceeding. 

By  the  Civil  Aeronautics  Board. 

[seal]  Robert  C.  Lester, 

Secretary. 

[PH.  Doc.  61-1619;  Piled,  Feb.  23,  1961; 

8:49  a.m.] 


[Order  No.  K-16391;  Docket  8656] 

NATIONAL  AIRLINES,  INC. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show 
Cause 

February  20,  1961. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  17th  day  of  February  1961, 

By  application  filed  July  8,  1955,  in 
Docket  7296  National  Airlines,  Inc. 
(National) ,  requested  amendment  of  its 
certificate  for  route  31  so  as  to  authorize 
service  from  Jacksonville,  Fla.,  to  the 
terminal  point  Chicago,  and  over  other 
segments  to  the  terminal  points  Buffalo 
and  Detroit,  via  many  intermediate 
points.  By  subsequent  amendment  Na¬ 
tional  also  sought,  inter  alia,  to  provide 
service  beyond  Chicago  to  Minneapolis/ 
St.  Paul  via  Milwaukee,  and  beyond  De¬ 
troit  to  Minneapolis/St.  Paul  via  Mil¬ 
waukee. 

By  Order  E-9734  entered  November  10, 
1955,  in  the  Great  Lakes-Southeast 
Service  Case,  Docket  2396,  the  Board 
severed  from  Docket  7296  the  two  seg¬ 
ments  proposing  service  beyond  Chicago 
to  Milwaukee  and  Minneapolis/St.  Paul, 
and  beyond  Detroit  to  Milwaukee  and 
Minneapolis/St.  Paul,  and  assigned  these 
segments  to  Docket  *7506  for  later  hear¬ 
ing.  The  balance  of  Docket  7296,  as 
amended,  was  consolidated  in  the  Great 
Lakes-Southeast  Service  Case,  supra, 
and  subsequently  denied  by  Order  E- 
13024,  entered  September  30,  1958. 

At  a  later  date,  by  Order  E-11200,  en¬ 
tered  April  4,  1957,  in  the  Chicago- 
Milwaukee-Minneapolis/St.  Paul  Case, 
Docket  3207,  the  Board  severed  from 
Docket  7506  that  portion  proposing  serv¬ 
ice  between  Detroit  and  Minneapolis/St. 
Paul  via  Milwaukee  and  assigned  this 
portion  to  Docket  8656  for  later  hearing. 
The  balance  of  Docket  7506,  proposing 
service  beyond  Chicago  to  Minneapolis/ 
St.  Paul  via  Milwaukee,  was  consolidated 
in  the  Chicago-Milwaukee-Minneapolis/ 
St.  Paul  proceeding  and  subsequently 
denied  by  Order  E-13890.  *As  a  result 
of  these  various  hearings  and  the  orders 
of  the  Board  all  that  remains  undisposed 
of  of  National’s  original  application  is 
the  portion  relating  to  service  between 
Detroit  and  Minneapolis/St.  Paul  via 
Milwaukee  which  remains  in  Docket 
8656. 

The  Board  desires  to  bring  its  docket 
to  a  reasonably  current  basis  and  thus 
insure  that  important  formal  proceed¬ 
ings  may  be  passed  upon  promptly.  It 
is  our  desire  to  clear  the  docket  of  pend¬ 
ing  applications  which  appear  to  be 
moot,  duplicative  of  other  pending 
applications,  or  which  fail  for  lack  of 
prosecution  in  proceedings  in  which 
opportunity  for  hearing  on  issues  raised 
by  the  applications  was  afforded.. 

National’s  route  system  is  so  consti¬ 
tuted  that  the  nearest  point  on  route  31 
to  Detroit  is  Washington,  D.C.,  which  is 
more  than  400  miles  distant  from  De¬ 
troit.  There  are  presently  three  carriers 
providing  service  between  Detroit  and 
Milwaukee  and  between  Milwaukee  and 
Minneapolis/St.  Paul.  As  National’s  ap¬ 
plication  for  service  over  these  segments 
presently  stands,  the  grant  of  National’s 


application  would  authorize  operatifth. 
over  a  route  entirely  separate  and  a^ 
from  National’s  existing  system.  No  i 
tegration  between  National’s  exlstS 
system  and  the  route  proposed  in  Do^ 
8656  would  be  possible  except  by^ 
operation  of  non-revenue  ferry  mileaT 
in  excess  of  400  miles  between  theiS* 
est  point  on  National's  system  and  De 
troit.  Capital  and  Northwest  pres^i 
are  authorized  to  provide  service  betwto 
Detroit  and  Minneapolis/St.  Paul  ^ 
Milwaukee,  and  an  indirect  and  mm 
circuitous  service  can  be  provided 
North  Central.  The  major  portion  of 
National’s  original  application  has  bera 
heard.  There  remains  only  the  frag, 
ment  described  and  set  apart  in  Docket 
8656  whose  operation  as  part  of  Na- 
tional’s  system  would  present  sultan- 
tial  problems  because  of  high  costs  and 
lack  of  integration.  Under  all  these  con. 
ditions  the  possibility  that  National 
would  be  able  to  establish  the  need  for 
a  third  trunkline  carrier  and  a  fourth 
air  carrier  in  these  markets  would  appear 
to  be  remote. 

Under  all  these  circumstances  the 
Board  tentatively  finds  and  concludes 
that  the  application  of  National  Air¬ 
lines,  Inc.,  in  Docket  8656  is,  in  effect, 
moot  and  should  be  dismissed. 

Accordingly,  it  is  ordered: 

1.  That  all  interested  persons  shov 
cause  why  the  Board  should  not  issue  an 
order  making  final  the  findings  and  con¬ 
clusions  stated  herein,  dismissing  the  ap¬ 
plication  of  National  Airlines,  Inc.  in 
Docket  8656; 

2.  'That  any  interested  persons  having 
objection  to  the  issuance  of  an  (xdu 
making  final  the  findings  and  omclu- 
sions  set  forth  herein,  shall  within  IJ 
days  from  the  date  of  service  hereof, 
file  written  notice  of  objection  with  the 
Board; 

3.  That  if  no  objections  are  filed,  fur¬ 
ther  procedural  steps  shall  be  deemed 
waived  and  the  matter  submitted  to  the 
Board  for  issuance  of  a  final  order; 

4.  That  if  objections  are  filed,  further 
consideration  will  be  accorded  any  mat¬ 
ters  or  issues  raised  by  the  objecttoDs, 
before  further  action  by  the  Board  it 
taken;  and 

5.  That  copies  of  this  order  shall  be 
served  on  National  Airlines,  Inc.,  Cw- 
tal  Airlines,  Inc.,  Northwest  Airllnea 
Inc.,  North  Central  Airlines,  Inc.,  and 
the  cities  of  Detroit,  Milwaukee,  Mn- 
neapolis,  and  St.  Paul,  who  Eire  herehj 
made  parties  to  this  proceeding. 

By  the  Civil  Aeronautics  Board. 

[seal]  Robert  C.  Lester, 

Secretary. 

[F.R.  Doc.  61-1620:  Filed,  Feb.  23,  W«l: 

8:49  a.m.] 


[Order  No.  E-16389;  Docket  7830] 

RIDDLE  AIRLINES,  INC. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show 
Cause 

February  20, 1961. 
Adopted  by  the  Civil  Aerooautt* 
Board  at  its  office  in  Washington,  D.C, 
on  the  17th  day  of  February  1961. 


friday,  February  24,  1961  FEDERAL  REGISTER  1647 

By  application  filed  June  27,  1955,  in  cation  remaining  in  Docket  7830  or  that  the  basic  agreement,  the  Panama  City 
pocket  7258,  Riddle  Airlines,  Inc.  (Rid-  any  need  for  such  a  limited  service  rates  may  be  applied  to/from  Balboa. 

(jle),  sought  a  certificate  of  -  public  con-  could  be  demonstrated.  The  Board,  acting  pursuant  to  sections 

verience  and  necessity  authorizing  the  Under  these  conditions  the  Board  ten-  102,  204(a) ,  and  412  of  the  Act,  does  not 
ojiriage  of  persons,  property  and  mall  tatively  finds  and  concludes  that  the  ap-  find  the  subject  agreement,  which  incor- 
bctwecn  the  terminals  Cfiiicago  and  Mi-  plication  of  Riddle  in  Docket  7830  is,  in  porates  lATA  Memorandum  TCI/Rates 
jjni  via  the  intermediate  points  Cincin-  effect,  moot,  and  should  be  dismissed.  1154,  to  be  adverse  to  the  public  interest 
nati  and  Atlanta.  This  application  was  Accordingly,  it  is  ordered:  or  in  violation  of  the  Act,  provided  that 

consolidated  for  hearing  in  the  Great  1.  That  all  interested  persons  show  approval  thereof  is  conditioned  as  here- 
Lakes-Southeast  Service  Case,  Docket  cause  why  the  Board  should  not  issue  inafter  ordered. 

2396  et  al.  By  subsequent  amendment  an  order  making  final  the  findings  and  Accordingly,  it  is  ordered.  That; 

filed  November  30,  1955,  Riddle  sought  conclusions  stated  herein,  dismissing  the  1.  Agreement  C.A.B.  14827,  R-10,  is 

authority  to  provide  seiwice  to  all  points  application  of  Riddle  Airlines,  Inc.,  in  approved,  provided  that  such  approval 
named  within  the  scope  of  the  proceeding  Docket  7830;  shall  not  necessarily  constitute  approval 

known  as  the  Great  Lakes-Southeast  2.  That  any  interested  persons  having  for  purposes  of  tariff  publication. 

Service  Case,  supra,  and  by  subsequent  objection  to  the  issuance  of  an  order  2.  Any  air  carrier  party  to  the  agree- 
order  this  amendment  was  consolidated  making  final  the  findings  and  conclu-  ment  or  any  interested  person  may, 
in  that  proceeding.  Included  in  the  ap-  sions  set  forth  herein,  shall  within  15  within  15  days  from  the  date  hereof, 
plication  of  Riddle  was  a  request  for  au-  days  from  the  date  of  service  hereof,  file  submit  statements  in  writing,  containing 
thorization  of  service  to  and  from  the  written  notice  of  objection  with  the  reasons  deemed  appropriate  together 
City  of  Nashville.  By  Order  E-10094  en-  Board ;  with  supporting  data,  in  support  of  or  in 

tered  March  16,  1956,  the  Board  severed  3.  That  if  no  objections  are  filed,  fur-  opposition  to  the  Board’s  action  herein, 
that  portion  of  Riddle’s  application  in  ther  procedural  steps  shall  be  deemed  An  original  and  nineteen  copies  of  the 
Docket  7258  proposing  service  to  and  waived  and  the  matter  submitted  to  the  statements  should  be  filed  with  the 
frMn  Nashville  and  assigned  it  to  Docket  Board  for  issuance  of  a  final  order;  Board’s  Docket  Section.  The  Board  may, 
7630  for  later  hearing,  leaving  the  bal-  4.  That  if  objections  are  filed,  further  upon  consideration  of  any  such  state- 
ance  of  Docket  7258  consolidated  in  the  consideration  will  be  accorded  any  mat-  ments  filed,  modify  or  rescind  its  action 
Great  Lakes  proceeding.  Riddle,  how-  ters  or  issues  raised  by  the  objections,  by  subsequent  order, 
ever,  did  not  prosecute  its  application,  before  further  action  by  the  Board  is  This  order  shall  be  published  In  the 
and  its  counsel  moved  that  its  applica-  taken;  and  Federal  Register. 

tion  be  dismissed  from  the  proceeding.  5.  That  copies  of  this  order  shall  be  bv  the  Civil  Aeronantir*  nnnrH 

In  his  Initial  Decision  the  Examiner  rec-  served  on  Riddle  Airlines,  Inc.,  American  ^  Aeronautics  aoa,Ta. 

ommended  that  Riddle’s  application  be  Airlines  Inc.,  Trans  World  Airlines,  Inc.,  [seal]  Robert  C.  Lester, 

dismissed  from  the  Board’s  docket.^  The  Eastern  Air  Lines,  Inc.,  Braniff  Airways,  Secretary. 

record  reveals  no  opposition  to  this  find-  Inc.,  Ozark  Airlines, Inc.,  Southern  Air-  [fji.  Doc.  61-1586;  Piled,  Peb.  23,  1961; 
ing  by  the  Examiner  but  no  order  was  ways,  Inc.,  and  the  city  of  Nashville,  8:45  a.m.] 

entered  by  the  Board  confirming  such  Tennessee,  who  are  hereby  made  parties 
finding  and  recommendation;  nor  acting  to  this  proceeding. 

on  the  motion  ^  Riddle’s  coumel.  '^e  By  the  Civil  Aeronautics  Board, 
application  of  Riddle  remained  in  the 

proceeding  and  was  denied.  [seal]  Robert  C.  Lester, 

Of  Riddle’s  original  application  there-  Secretary. 

fore  there  remains  to  be  disposed  of  only  [p.r.  doc.  6I-1621;  Piled,  Peb.  23,  I9e 
that  portion  assigned  Docket  7830  re-  8:49  a.m.] 


[Docket  No.  E-8973] 

DEPARTMENT  OF  THE  INTERIOR, 
SOUTHWESTERN  POWER  ADMIN¬ 
ISTRATION 

Order  Confirming  and  Approving  Rate 
Schedule 

February  16,  1961. 

Pursuant  to  the  Flood  Control  Act  of 
1944  (58  Stat.  887) ,  the  Secretary  (rf  the 
Interior  on  behalf  of  the  Southwestern 
Power  Administration  (SWPA),  on  De¬ 
cember  7,  1980,  submitted  for  confirma¬ 
tion  and  approval,  a  schedule  of  rates 
and  charges  for  Suii^lemental  Peaking 
Power  Service  to  Arkansas  Electric  Coop¬ 
erative  Corporation  (Arkco).  Approval 
of  the  proposed  rate  schedule  designated 
“SP-1”,  is  requested  for  a  period  extend¬ 
ing  from  July  1,  1965,  to  July  1,  1970.  • 
SWPA’s  presently  effective  rate  sched¬ 
ules  for  various  services  rendered  in  its 
service  area,  were  approved  by  the  Com¬ 
mission  for  a  five-year  period  terminat¬ 
ing  August  9.  1962,  by  orders  issued 
August  9, 1957,  June  11,  1958,  and  Octo¬ 
ber  1.  1959,  in  Docket  No.  IT-0971. 
Those  schedules  were  designated  as  F-1 
for  Wholesale  Firm  Service,  P-1  for 
Wholesale  Peaking  Power  Service,  IC  for 
Interruptible  Capacity,  EE  for  Excess 
Energy  and  SP  for  Special  Wholesale 
Low-Load  Factor  Peaking  Power. 

Rate  Schedule  SP  and  P-1  are  the 
same,  both  as  to  form  and  pricing.  The 
SP  Schedule,  however,  provides  for  the 
delivery  of  1,200  kwh  per  kw  of  capacity 
during  each  fiscal  year;  whereas,  1,800 
kwh  per  kw  is  provided  for  in  the  P-1 


‘ID.,  Great  Lakes-Southeast  Service  Case, 
supra.,  p.  105. 

‘These  carriers  are  referred  to  by  their 
commonly-used  names. 
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Schedule.  Contractually,  purchasers 
under  both  schedules  are  limited  in  the 
amount  of  energy  which  can  be  taken 
during  each  month  and  during  any  con¬ 
secutive  seven-month  period. 

The  proposed  Rate  Schedule  SP-1  pro¬ 
vides  for  peaking  service  at  the  same 
rates  and  charges  as  the  P-1  and  SP 
schedules.  It  differs  from  the  SP  (1,200 
kwh  allowance)  rate  in  that  Arkco  may 
take  an  additional  75  kwh  per  kw  during 
each  of  the  months  of  October  through 
May.  The  contractual  limitations  on  the 
scheduling  of  energy  are  applicable  to 
the  1,200  kwh  entitlement,  but  not  to 
the  additional  75  kwh  allotted  to  Arkco 
imder  SP-1.  It  is  requested  that  the  rate 
be  effective  for  the  five-year  period  be¬ 
ginning  July  1,  1965;  it  will  be  available 
only  to  Arkco. 

The  proposed  Rate  Schedule  is  as 
follows: 

Rate  Schedule  SP-1 

Applicable.  To  the  Power  Sales  Agreement 
dated  November  28,  1960  (Contract  No.  14- 
02-001-938),  between  the  Southwestern 
Power  Administration  (SWPA)  and  the 
Arkansas  Electric  Cooperative  Corporation. 

Amount  of  energy  with  supplemental  peak¬ 
ing  power  capacity.  Energy  associated  with 
supplemental  peaking  power  service  will  be 
made  available  in  the  following  amount: 

(I)  1,200  kilowatt-hours  per  kilowatt  of 
supplemental  peaking  contract  demand  dur¬ 
ing  each  contract  year  which  shall  be  the 
twelve-month  period  beginning  on  July  1 
of  each  year;  plus 

(II)  75  kilowatt-hours  per  month  per  kilo¬ 
watt  of  supplemental  peaking  contract  de¬ 
mand  during  the  months  of  October,  Novem¬ 
ber,  December,  January,  February,  March, 
April,  and  May  of  each  contract  year. 

Character  and  condition  of  service.  Sup¬ 
plemental  peaking  power  service  will  be  de¬ 
livered  as  three-phase  alternating  current, 
at  approximately  60  cycles  per  second,  at 
such  point  or  points  of  delivery  and  at  such 
voltages  as  are  specified  by  contract. 

Annual  rates: 

Demand  charge.  $19.20  per  year  per  kilo¬ 
watt  of  supplemental  peaking  contract  de¬ 
mand,  payable  at  the  rate  of  $1.60  per  month 
per  kilo  Watt  of  contract  demand. 

'Energy  charge.  $0,002  per  kilowatt-hour. 

Discounts  for  conditions  of  service. 

(a)  A  discount  of  $1.20  per  kilowatt  of 
supplemental  peaking  billing  demand  per 
year  wiU  be  allowed  on  the  total  annual 
charge  for  supplemental  peaking  f>ower  serv¬ 
ice  if  delivery  of  power  and  energy  is  made 
from  tJie  69  kv,  138  kv,  or  161  kv  transmission 
facilities  owned  or  leased  by  SWPA  and  if 
transformation  and  substation  facilities  are 
required  at  the  point  of  delivery  and  are 
furnished  by  Arkco  at  no  cost  to  SWPA.  Dis¬ 
count  Is  payable  at  the  rate  of  $0.10  per 
month  per  kilowatt  of  supplemental  peak¬ 
ing  contract  demand. 

(b)  A  discount  of  $4.80  per  kilowatt  of 
supplemental  peaking  billing  demand  per 
year  will  be  allowed  on  the  total  annual 
charge  ict  supplemental  peaking  power  serv¬ 
ice  if  delivery  of  power  and  energy  is  made 
from,  and  at  the  voltage  of,  the  138  kv  or 
the  161  kv  transmission  facilities  owned  or 
leased  by  SWPA  or  at  lower  or  Intermediate 
voltages  from  substations  directly  connected 
to  such  transmission  facilities,  and  If  SWPA 
is  thereby  relieved  of  additional  transmis¬ 
sion  costs.  .Discount  Is  payable  at  the  rate 
of  $0.40  per  month  per  kilowatt  of  supple¬ 
mental  peaking  contract  demand. 

Minimum  bill.  $1.60  per  month  per  kilo¬ 
watt  of  supplemental  peaking  contract  de¬ 
mand  less  applicable  'discounts  for  condi¬ 
tions  of  service.  '' 


Supplemental  peaking  contract  demand. 
The  supplemental  peaking  contract  demand 
will  be  the  maximum  rate  in  kilowatts  which 
SWPA  is,  by  contract,  obligated  to  deliver 
associated  energy  to  Arkco. 

Supplemental  peaking  billing  demand. 
The  supplemental  peaking  billing  demand 
for  any  month  shall  be  the  supplemental 
peaking  contract  demand. 

Adjustment  in  supplemental  peaking  bill¬ 
ing  demand: 

For  reduction  in  demand.  In  the  event  of 
one  or  more  reductions  in  Arkco’s  demand 
during  any  monthly  billing  period,  each  of 
which  continues  for  two  hours  or  more,  due 
to  the  inability  of  SWPA  to  supply  the  supple¬ 
mental  peaking  contract  demand,  the  supple¬ 
mental  peaking  billing  demand  for  such 
period  shall  be  reduced  for  each  such  reduc¬ 
tion  in  demand  by  an  amount  equal  to  the 
reduction  in  demand  (in  kilowatts)  times 
the  ratio  that  the  number  of  hours  of  each 
such  reduction  bears  to  the  total  number  of 
scheduled  hours  in  such  billing  period. 

For  power  factor.  None.  Arkco  normally 
will  be  required  to  maintain  a  power  factor 
at  the  points  of  delivery  of  not  less  than  90 
percent  lagging. 

The  Secretary  advises  that  the  sale  of 
Puwer  under  the  proposed  rate  schedule 
is  part  of  a  plan  to  supply  the  long-term 
requirements  of  Arkco’s  member  cooper¬ 
atives.  'This  plan  includes  the  construc¬ 
tion  by  Arkco  of  a  50,000  kw  steam 
generating  plant  and  the  purchase  by 
Arkco  of  the  entire  output  of  the  Dar- 
danelle  project  which  is  now  being  con¬ 
structed  by  the  United  States  Corps  of 
Engineers.  It  is  expected  that  this 
project  will  be  completed  about  July  1, 
1965.  The  output  of  the  project  will  be 
sold  at  the  project  bus  at  the  cost  allo¬ 
cated  to  power  and  will  include  SWPA’s 
marketing  and  transmission  costs  asso¬ 
ciated  with  marketing  the  project  power. 
Arkco  will  resell  the  Dardanelle  output 
to  Arkansas  Power  &  Light  Company 
and  as  a  part  of  a  package  deal,  will 
arrange  for  SWPA  to  re-purchase  the 
proposed  special  peaking  power  at  the 
SP-1  rate.  In  the  final  transaction,  Ark¬ 
co  will  sell  the  supplemental  peaking 
service  to  Southwestern  Electric  Power 
Company  who  will  provide  firm  .service 
to  Arkco’s  member  cooperatives.  Ac¬ 
cording  to  the  Secretary,  SWPA’s  “pres¬ 
ent  repayment  ability’’  will  not  be  af¬ 
fected  since  the  revenue  from  the  sale 
of  SP-1  power  will  exactly  equal  SWPA’s 
cost  of  obtaining  it. 

The  request  for  approval  of  the  pro¬ 
posed  SP-1  rate  for  a  period  from  1965 
through  1970  is  noted.  The  administra¬ 
tive  practice  of  reviewing  the  rate  sched¬ 
ules  of  SWPA  every  five  years  for  the 
purpose  of  determining  whether  any 
adjustments  should  be  made  as  a  result 
of  changes  in  SWPA’s  system  costs  has 
been  long  established.  The  next  review 
of  SWPA’s  system  rates  is  scheduled  for 
August  1962,  and  our  orders  of  approval 
have  been  limited  accordii^ly.  In  ac¬ 
cordance  with  this  policy,  SWPA’s  rates 
would  again  be  reviewed  in  1967.  Since 
the  service  under  the  proposed  rate 
schedule  will  not  be  rendered  in  1962,  the 
year  of  the  next  scheduled  review,  it  is 
reasonable  to  assume  that  the  proposed 
rate  will  not  be  affected  by  such  review. 
However,  it  is  impossible  to  foretell  the 
results  of  the  review  in  1967.  The  re¬ 
quest  would  allow  the  proposed  rate  to  be 
maintained  imtil  1970  even  though  the 


review  of  the  cost  of  service  in  1957  mav 
indicate  the  need  for  a  change 
claim  that  the  cost  of  power  puri^aaert 
under  the  proposed  SP-1  rate  will  ^ 
the  revenues  from  the  power  sold  imdw 
this  rate  may  not  necessarily  hold  trui 
until  1970  inasmuch  as  the  service  rend 
ered  under  this  rate  will  be  furni^ 
from  the  entire  power  system  of  SWPA 
Therefore,  we  do  not  believe  that  such  a 
request  is  justified.  Accordingly  our 
approval  will  be  limited  to  the  perind 
expiri^  in  1967.  ^ 

Notice  of  the  filing  of  the  proposed 
rate  schedule  was  published  in  the  Fed¬ 
eral  Register  on  January  12,  igei' 
requesting  that  any  comments  or  sug^ 
gestions  with  respect  thereto  be  sub- 
mitted  on  or  before  January  20,  isei 
No  comments  or  suggestions  have  been 
received. 

The  Commission  finds:  The  proposed 
rate  schedule  for  the  Supplemental 
Peaking  Power  Service  designated  Rate 
Schedule  SP-1  for  the  period  beginning 
July  1, 1965,  and  expiring  August  9, 1967 
will  not  be  inconsistent  with  the  provi¬ 
sions  of  the  Flood  Control  Act  of  1944 
The  Commission  orders:  'The  proposed 
rate  schedule  for  Supplemental  Peaking 
Power  Service  designated  as  SWPA’s 
Rate  Schedule  SP-1,  all  as  set  forth 
above,  is  confirmed  and  approved  for  a 
period  beginning  July  1,  1965,  and  ter¬ 
minating  August  9,  1967. 

By  the  Commision. 

Joseph  H.  Outride, 
Secretary. 

[PR.  Doc.  61-1592;  Filed,  Feb.  28,  1961; 

8:46  a.m.] 


[Docket  No.  CP61-1751 

TRUNKLINE  GAS  CO. 

Application  and  Date  of  Hearing 

February  16,  1961. 

Take  notice  that  on  December  23,  1960, 
as  supplemented  on  January  11,  1961, 
Trunkline  Gas  Company  (Applicant). 
P.O.  Box  1642,  Houston  1.  Texas,  filed  in 
Docket  No.  CP61-175  an  application  pur¬ 
suant  to  section  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public  conven¬ 
ience  and  necessity  authorizing  the  con¬ 
struction  and  operation  of  field  facilities 
to  enable  Applicant  to  take  into  its  cer¬ 
tificated  main  pipeline  system  natural 
gas  which  will  be  purchased  from  pro¬ 
ducers  thereof  from  time  to  time  during 
the  calendar  year  1961  in  the  general  area 
of  its  existing  transmission  system,  at  an 
estimated  total  cost  not  to  exceed 
$2,500,000,  with  no  single  project  to  ex¬ 
ceed  a  cost  of  $500,000,  all  as  more  fully 
set  forth  in  the  application  and  supple¬ 
ment  which  are  on  file  with  the  Commis¬ 
sion  and  open  to  public  inspection. 

The  purpose  of  this  “budget-type” 
proposal  is  to  augment  Applicant’s  abil¬ 
ity  to  act  with  reasonable  dispatch  in 
contracting  for  and  connecting  to  its 
existing  pipeline  system  new  supplies  of 
natural  gas  in  various  producing  areas 
generally  coextensive  with  said  system. 

This  matter  is  one  that  should  be  dis¬ 
posed  of  as  promptly  as  possible  under 
the  applicable  rules  and  regulations  and 
to  that  end: 
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friday,  February  24,  1961 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  juri^ction  conferred  upon  the  Fed- 
ral  Commission  by  sections  7 

15  of  the  Natural  Gas  Act,  and  the 
conimission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  on  March 
21  1961,  at  9:30  a.m.,  e.s.t.,  in  a  Hear¬ 
ing  Room  of  the  Federal  Power  Commis¬ 
sion  441  ®  Street  NW.,  Washington, 
DC  concerning  the  matters  involved 
in  and  the  issues  presented  by  such  ap¬ 
plication:  Provided,  however.  That  the 
0(anmission  may,  after  a  non-contested 
hearing,  dispose  of  the  proceedings  pur¬ 
suant  to  the  provisions  of  §  1.30(c)  (1)  or 
(2)  of  the  Commission’s  rules  of  practice 
and  procedure.  Under  -the  procedure 
herein  provided  for,  unless  otherwise  ad- 
vii^,  it  will  be  unnecessary  for  Applicant 
to  appear  or  be  represented  at  the 
hearing. 

Protests  or  petitions  to  intervene  may 
be  fll^  with  the  Federal  Power  Com¬ 
mission,  Washington  25,  D.C.,  in  accord¬ 
ance  with  the  rules  of  practice  and  pro¬ 
cedure  (13  CFR  1.8  or  1.10)  on  or  before 
March  10,  1961.  Failure  of  any  party 
to  appear  at  and  participate  in  the  hear¬ 
ing  shall  be  construed  as  waiver  of  and 
concurrence  in  omission  herein  of  the 
intermediate  decision  procedure  in  cases 
where  a  request  therefor  is  made. 

Joseph  H.  Gutride, 
Secretary. 

[PJl.  Doc.  61-1593;  Piled,  Feb.  23,  1961; 

8:46  a.in.] 


OFFICE  OF  CIVIL  AND  DEFENSE 
MOBILIZATION 

ERNEST  A.  TUPPER 

Appointee’s  Statement  of  Business 
interests 

The  following  statement  lists  the 
names  and  concerns  required  by  sub¬ 
section  710(b)  (6)  of  the  Defense  Produc¬ 
tion  Act  of  1950,  as  amended. 

American  Can  Co.  * 

This  amends  statement  published  Au¬ 
gust  25,  1960  (25  F.R.  8173). 

Dated:  February  13,  1961. 

Ernest  A.  Tupper. 

IP.R.  Doc.  61-1587;  Piled,  Peb.  23,  1961; 
8:45  a.m.] 

INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

February  20, 1961. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 
Rule  40  of  the  general  rules  of  practice 
(49  CFR  1.40)  and  filed  within  15  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
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Long-and-Short  Haul 

FSA  No.  36911:  Asphalt  and  road  oU 
to  Indiana,  Michigan,  and  Ohio.  Filed 
by  Southwestern  Freight  Bureau,  Agent 
(No.  B-7972),  for  interested  rail  car¬ 
riers.  Rates  on  asphalt  (asphaltum), 
natural,  by  product,  or  petroleum  (other 
than  paint,  stain  or  varnish) ,  and  petro¬ 
leum  road  oil,  in  carloads  or  tank-car 
loads,  from  producing  points  in  south¬ 
western  and  mid-continent  territories, 
to  points  in  Indiana,  Michigan,  and 
Ohio. 

Grounds  for  relief :  Short-line  distance 
formula,  and  maintenance  of  origin  rate 
relationships. 

Tariff:  Supplement  63  to  Southwest- 
*ern  Freight  Bureau  tariff  I.C.C.  4165. 

FSA  No.  36912:  Hay  from  Missouri  to 
southwestern  territory.  Filed  by  South¬ 
western  Freight  Bureau,  Agent  (No. 
B-7974) ,  for  interested  rail  carriers. 
Rates  on  hay,  in  carloads,  from  points  in 
Missouri,  to  points  in  Arkansas,  Louisi¬ 
ana,  Mississippi,  Missouri,  New  Mexico, 
Oklahoma,  Tennessee,  and  Texas. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  grouping. 

Tariffs:  Supplements  31, 19,  and  28  to 
Southwestern  Freight  Bureau  tariffs 
I.C.C.  4169,  4167  and  4166,  respectively. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[P.R.  Doc.  61-1600;  Piled,  Peb.  28.  1961; 

8:4^  a.m.] 


[Rev.  S.O.  562;  Taylor’s  I.C.C.  Order  128] 

WASHINGTON,  IDAHO  AND  MON¬ 
TANA  RAILWAY  CO. 

Diversion  or  Rerouting  of  Traffic 

In  the  opinion  of  Charles  W.  Taylor, 
Agent,  the  Washington,  Idaho  &  Montana 
Railway  Company  is  unable  to  trans¬ 
port  traffic  routed  over  its  line,  because 
of  washout  at  Yale,  Montana. 

It  is  ordered.  That: 

(a)  Rerouting  traffic:  The  Washing¬ 
ton,  Idaho  &  Montana  Railway  Company, 
and  its  connections,  being  unable  to 
transport  traffic  in  accordance  with 
shippers’  routing  because  of  washout 
at  Yale.  Montana,  are  hereby  authorized 
to  divert  or  reroute  such  traffic  ovm:  any 
available  route  to  expedite  the  move¬ 
ment,  regardless  of  the  routing  shown 
on  the  waybill.  The  billing  covering  all 
such  cars  rerouted  shall  carry  a  refer¬ 
ence  to  this  order  as  authority  for  the 
rerouting. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained:  The  railroad  desiring  to 
divert  or  reroute  traffic  under  this  order 
shall  confer  with  the  proper  transporta¬ 
tion  officer  of  the  railroad  or  railroads  to 
which  such  traffic  is  to  be  diverted  or 
rerouted,  and  shall  receive  the  concur¬ 
rence  of  such  other  railroads  before  the 
rerouting  or  diversion  is  ordered. 

(c)  Notification  to  shippers:  The  car¬ 
rier  diverting  or  rerouting  cars  in  ac¬ 
cordance  with  this  order  shall  notify 
each  shipper  at  the  time  each  car  is 
rerouted  or  diverted  and  shall  furnish  to 


such  shipper  the  new  routing  provided 
under  this  mrder. 

(d)  Inasmuch  as  the  diversion  or  re¬ 
routing  of  traffic  by  said  Agent  is  deemed 
to  be  due  to  carrier’s  disaffiUty,  the  rates 
applicable  to  traffic  diverted  or  rerouted 
by  said  Agent  shall  be  the  rates  which 
were  applicable  at  the  time  of  shipments 
on  the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements,  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of  trans¬ 
portation  applicable  to  said  traffic;  divi¬ 
sions  shall  be,  during  the  time  this  order 
remains  in  force,  those  voluntarily  agreed 
upon  by  and  between  said  carriers;  or 
upon  failure  of  the  carriers  to  so  agree, 
said  divisions  shall  be  those  hereafter 
fixed  by  the  Commission  in  accordance 
with  the  pertinent  authority  conferred 
upon  it  by  the  Interstate  Commerce  Act. 

(f)  Effective  date:  This  order  shall 
become  effective  at  12:01  p.m.,  February 
16,  1961. 

(g)  Expiration  date:  This  order  shall 
expire  at  11:59  p.m.,  February  28.  1961, 
unless  otherwise  modified,  changed, 
suspended  or  annulled. 

It  is  further  ordered.  That  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads,  Car  Service  Divi¬ 
sion,  as  agent  of  all  railroads  subscribing 
to  the  car  service  and  per  diem  agree¬ 
ment  under  the  terms  of  that  agreement 
and  by  filing  It  with  the  Director,  Office 
of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  February 
16. 1961. 

Interstate  Commerce 
Commission, 

Charles  W.  Taylor, 

Agent. 

(P.R.  Doc.  61-1601;  Piled,  Peb.  28.  1961; 

8:46  a.m.] 


[Noe.  38641,  38642] 

W.  T.  BYRNS  MOTOR  EXPRESS,  INC. 

Basis  for  Rates  To  and  From  Unnamed 
Points  in  Tariffs 

At  a  session  of  the  Interstate  Com¬ 
merce  commission.  Division  2,  held  at  its 
office  in  Washington.  D.C..  on  the  14th 
day  of  February  A.D.  1961. 

There  being  under  consideration  the 
matter  of  rules,  regulations  and  prac¬ 
tices  affecting  rates  and  charges  appli¬ 
cable  on  interstate  or  foreign  commerce 
on  numerous  groups  of  articles  such  as 
insecticides,  fertilizer,  casein,  fibreboard 
boxes,  various  chemicals,  beer,  paper  and 
paper  products,  petroleum  and  petroleum 
products,  roofi.^  and  building  materials, 
tar  oils  and  woodpulp  between  points  in 
Middle  Atlantic  Territory  and  between 
that  territory  and  New  England  Terri¬ 
tory  as  set  forth  in  the  following:  W.  T. 
Byms  Motor  Express,  Inc.,  MF-I.C.C.  No. 
15:  Rules  8  and 9; 

or  as  same  may  be  amended  or  reissued: 

It  appearing  that  upon  consideration 
of  the  above-mentioned  tariff  schedules, 
of  the  investigation  proceedings  in  Dock- 


NOTICES 


contained  in  said  schedules,  with  a  view 
to  making  such  findings  and  orders  in 
the  premises  as  the  facts  and  circum¬ 
stances  shall  warrant; 

It  is  further  ordered.  That  the  investi¬ 
gation  in  this  proceeding  shall  not  be 
confined  to  the  matters  and  issues  here¬ 
inbefore  stated  as  the  reason  for  insti¬ 
tuting  this  investigation,  but  shall  in¬ 
clude  all  matters  and  Issues  with  respect 
to  the  lawfulness  of  the  said  rates, 
charges,  niles,  regulations  and  practices 
under  the  Interstate  Commerce  Act; 

And  it  is  further  ordered.  That  W.  T. 
Byrns  Motor  Express,  Inc.,  be,  and  it 


lb  hereby,  made  respondent  to  this  nro. 
ceeding;  that  a  copy  of  this  ordw^ 
served  upon  the  said  respondent*  aS 
that  notice  of  this  proceeding  be’gw 
the  public  by  posting  a  copy  of  this  orS 
in  the  Office,  of  the  Secretary  of  the  Cm. 
mission,  and  by  depositing  a  copy  of  thji 
order  with  the  Director,  Office  of  th® 
Federal  Register. 

By  the  Commission,  Division  2. 

[SEAL]  Harold  D.  McCoy,  * 

Secretary. 

[P.R.  Doc.  61-1602;  Piled.  Feb.  28  igji. 

8:47  a.m.] 


ets  Nos.  33458  and  33349  and  of  petitions 
of  Northern  Haulers  Corporation  and 
Middle  Atlantic  Conference,  filed  Decem¬ 
ber  19,  1960,  and  January  3,  1961,  re¬ 
spectively.  there  is  reason  to  institute  an 
investigation  to  determine  whether  the 
said  schedules  result  in  rates  and 
charges,  rules,  regulations  and  practices 
that  are  unjust  and  unreasonable  in  vio¬ 
lation  of  the  Interstate  Commerce  Act; 
and  good  cause  appearing  therefor: 

It  is  ordered.  That  an  investigation 
be,  and  it  is  hereby,  instituted  into  and 
concerning  the  lawfulness  of  the  rates, 
charges,  rules,  r^rulations  and  practices 
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